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On June 26, 2002 the Committee issued an Order denying CARE’s May 3, 2002 Petition to Intervene in the AFC process for Calpine’s East Altamont Energy Center Docket 01-AFC-4. CARE herein appeals the decision of the siting Committee to the full Commission for review, and requests reconsideration of the Order denying CARE’s May 3, 2002 Petition to Intervene, pursuant to the Commission’s Rules of Practice and Procedure Section 1207(d).

Pursuant to the Commission’s Rules of Practice and Procedure Section 1207(d) any petitioner who has been denied leave to intervene by the presiding member may appeal the decision to the full commission within fifteen (15) days of the denial. Failure to file a timely appeal will result in the presiding member’s denial becoming the final action on the matter.

CARE requests the Commission accept this Appeal to the full Commission on the Committee’s Order to denying our Petition to Intervene in the East Altamont Energy Center’s Application for Certification. CARE’s position is as the Committee identified in its June 26, 2002 Order our corporation’s  "specific purposes" include:

To engage on a nonprofit basis in research and information dissemination with respect to legal rights in a healthy environment by giving legal advice, appearing before administrative bodies, and enforcing environmental laws through court actions

Of course, as a corporation established to promote a preference for renewable energy sources and environmental protection we are carrying out these charitable purposes for the public’s benefit. The US Internal Revenue Service prior to issuance of their letter approving CARE’s 501(c) (3) Tax Exempt status reviewed this non-profit public benefit purpose.

As an opponent to the proposed project CARE is attempting to exercise its constitutional rights. We further consider any requests for information regarding CARE’s membership, donors, volunteers, and contributors as protected information that will not be disclosed short of a judicial order to do otherwise, unless of course, the CEC can provide some statutory basis for such requests for this confidential information. The names of CARE’s corporate Officers are on file at the California Secretary of State’s office. A list of CARE’s current officers and directors, with a short biography of each, will be provided upon CEC’s official request.


We request the Commission’s leave to file a brief prior to your hearing on our appeal before the full Commission. Due to the distant location of any future hearing in Sacramento, another CARE Director, besides Michael Boyd, will present our case before the full Commission on this matter.

Points of Authority

CARE’s contention is CEC is one of the California Parties acting in concert with wholesalers of energy to deprive Californians of their constitutional right to proper notice and a fair hearing on the existence, meaning, effects, implementation, etc., of the purported “energy crisis” in both the spot market and forward markets, and the associated effects of the “crisis” on the siting, construction, and operation of power plants in California. CARE’s position in this matter is clear, we are opposed to the expedited approval of new fossil-fuel power plants as the necessary and only cure to the so-called “Energy Crisis”, and no other Party in these proceedings can represent our interests in this matter, nor does our participation prejudice any other party, and CARE accepts the administrative records as they currently stand. 

The Committee’s Order Denying our Petition to Intervene violated CARE’s constitutional rights to participate in the CEC siting process. In addition to due process violations, CARE and the public it represents have not been afforded equal protection of the law.  The constitutional provisions violated include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals.

The Committee’s Order rightfully recognized CARE’s prior participation as an Intervenor before the Commission in its siting process.


We are familiar with CARE and Michael Boyd, who has intervened and participated in many, if not most, of our northern California siting cases over the past several years.

The Committee then failed to recognize our Constitutional rights to due process, by changing the Conditions Precedent to Intervention in the siting process without prior notice of a change in the process.

Where an entity or individual has participated in our proceedings in the past, we are entitled to weigh that participation against our general rules of intervention.

This is evinced by the fact that the form and content of CARE’s Petition for Intervention with financial hardship is identical to that filed for the Metcalf Energy Center, Delta Energy Center, Contra Costa Power Plant, and Potrero Power plant. The Commission has accepted CARE’s prior Petitions for Intervention without comment back from the Commission. Please provide CARE an explanation of the statutory authority that provides the Committee or Presiding Member the authority to change the conditions precedent for Intervention in the siting process. Another words, why are changing the rules without notifying us that you changed the rules?

Another example of this is where the Order states,

CARE’s Petition does not state any specific environmental harm likely to result from the proposed project.

This was not a requirement in CARE’s prior Petitions for Intervention. Why are changing the rules without notifying us that you changed the rules? Please provide CARE an explanation of the statutory authority that provides the Committee or Presiding Member the authority to change the conditions precedent for Intervention in the siting process. 

The Committee Order then goes on to attack the merits of CARE’s previous participation in the siting process.

In previous cases, CARE has failed to contribute materially to the development of reasonable project mitigation consistent with its educational purpose notwithstanding that we review alternative energy sources such as renewable energy under our Alternatives analysis in every siting case.

While from our member’s prospective CARE has done an excellent job of information dissemination with respect to legal rights in a healthy environment by giving legal advice, appearing before administrative bodies, and enforcing environmental laws through court actions, this may clearly not be of any merit to the Commission. Some examples of more positive results (in the Commission’s eyes) from CARE’s participation are the relocation of the Contra Costa Power Plant away from the Yacht Club, and the requirement to use Oxidation catalyst on the Metcalf Energy Center

Another example of changing the rules without notice of this is where the Order states,

CARE’s articles of incorporation provide a basis for it to supply legal assistance to certain groups. However, the Petition fails to identify any group that CARE represents in the EAEC proceeding.

This was not a requirement in CARE’s prior Petitions for Intervention. Why are changing the rules without notifying us that you changed the rules? Please provide CARE an explanation of the statutory authority that provides the Committee or Presiding Member the authority to change the conditions precedent for Intervention in the siting process. CARE only claims to represent its members in these proceedings.

Another example of changing the rules without notice of this is where the Order states,

CARE’s Petition does not otherwise state any specific interest in the EAEC proceedings. 

This was not a requirement in CARE’s prior Petitions for Intervention. Why are changing the rules without notifying us that you changed the rules? Please provide CARE an explanation of the statutory authority that provides the Committee or Presiding Member the authority to change the conditions precedent for Intervention in the siting process. We are opposed to the expedited approval of new fossil-fuel power plants as the necessary and only cure to the so-called “Energy Crisis”, and no other Party in these proceedings can represent our interests in this matter, nor does our participation prejudice any other party, and CARE accepts the administrative records as they currently stand. 


The Committee then for no apparent reason then mounts a personal attack against CARE and the President of the Board of Directors Michael Boyd.

In prior siting cases where we have entertained participation by CARE or Michael Boyd as an Intervenor, delay and obfuscation rather than educational information dissemination has resulted to the detriment of the overall proceedings. Consequently, CARE’s position has been repudiated consistently by prior Energy Commission Committees and the Commission itself.

CARE respectfully disagrees, and points to the Enron Memos released by the Federal Energy Regulatory Commission on May 6, 2002, as evidence repudiating the Commission’s position that the expedited development of new fossil-fuel power plants was and still is the necessary and only cure to the so-called “Energy Crisis”.

The Committee once again comes up with new Conditions Precedent to Intervention where it states:

The Petition fails to "set forth the grounds for the intervention, the position and interest of the petitioner in the proceeding, the extent to which the petitioner desires to participate in the proceeding, and the name, address, and telephone number of the petitioner" as required by Energy Commission regulations, section 1207 (a).

If this was a condition of participation not meet by our May 3, 2002 Petition, why then was this not raised before in CARE’s prior Petitions for Intervention? CARE did “set forth the grounds for the intervention, the position and interest of the petitioner in the proceeding, the extent to which the petitioner desires to participate in the proceeding, and the name, address, and telephone number of the petitioner" as required by Energy Commission regulations, section 1207 (a), as we had done in prior Petitions. CARE does have a business office at 314 Laurel Street, Santa Cruz, CA 95060 (831) 425-1036.

The Committee once again comes up with new Conditions Precedent to Intervention where it states:

The Petition fails to state a justifiable interest relevant to CARE’s participation as an Intervenor in the EAEC proceeding.

This was not a requirement in CARE’s prior Petitions for Intervention. Why are changing the rules without notifying us that you changed the rules? Please provide CARE an explanation of the statutory authority that provides the Committee or Presiding Member the authority to change the conditions precedent for Intervention in the siting process. We are opposed to the expedited approval of new fossil-fuel power plants as the necessary and only cure to the so-called “Energy Crisis”, and no other Party in these proceedings can represent our interests in this matter, nor does our participation prejudice any other party, and CARE accepts the administrative records as they currently stand.

The Committee noted in the Order that,

On May 22, 2002, CARE filed a "status report" on its activity surrounding the EAEC proposed project. CARE, however, has not filed any response to Applicant’s Opposition.

As an opponent to the proposed project CARE is attempting to exercise its constitutional rights. CARE did not file a response to the Applicants Opposition because they raised matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection.

Applicant filed an Opposition to the Petition (Opposition) on May 17, 2002, enumerating four grounds upon which we should deny the Petition as follows: 

· The Petition fails to identify clearly the petitioner as CARE or Michael Boyd. The Opposition suggests that the former is merely an alter ego of the latter and notes that the Petition fails to provide a corporate telephone number, as our regulations require. [Cal. Code of Regs. tit. 20 § 1207 (a).] 

· The Petition fails to state an interest relevant to our proceedings since: (1) CARE’s interest in renewable sources would not be furthered in this siting case because the Commission will not be making a choice between renewable and nonrenewable energy sources, and (2) CARE’s interest in protecting the environment would not be furthered absent any demonstration in the Petition of environmental harm arising from the proposed project. 

· The Petition is at cross-purposes with CARE’s tax-exempt educational charter because it advocates opposition to a particular energy supply without a full and fair exposition of pertinent facts to permit an individual or the public to form an independent opinion. 

· The Petition fails to identify the extent to which CARE desires to participate in the proceeding given that the EAEC was found to be data adequate almost one year ago, and CARE may not without good cause reopen prior matters. [Cal. Code of Regs. tit. 20 § 1712 (a).]

We further consider any requests for information regarding CARE’s membership, donors, volunteers, and contributors as protected information that will not be disclosed short of a judicial order to do otherwise, unless of course, the CEC can provide some statutory basis for such requests for this confidential information. The names of CARE’s corporate Officers are on file at the California Secretary of State’s office. The constitutional provisions violated by the Applicant’s Opposition, which the Committee has sustained, include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals.

Conclusion

CARE requests the Commission accept this Appeal to the full Commission on the Committee’s Order to denying our Petition to Intervene in the East Altamont Energy Center’s Application for Certification. As a corporation established to promote a preference for renewable energy sources and environmental protection, and acting as an Intervenor in this project, we are carrying out our charitable purposes for the public’s benefit. The US Internal Revenue Service prior to issuance of their letter approving CARE’s 501(c) (3) Tax Exempt status reviewed this non-profit public benefit purpose.

As an opponent to the proposed project CARE is attempting to exercise its constitutional rights. We further consider any requests for information regarding CARE’s membership, donors, volunteers, and contributors as protected information that will not be disclosed short of a judicial order to do otherwise, unless of course, the CEC can provide some statutory basis for such requests for this confidential information. The names of CARE’s corporate Officers are on file at the California Secretary of State’s office.

Respectfully submitted,
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By  
Filed Electronically 7-11-02 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
VERIFICATION

I am an officer of the complaining corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on July 11, 2002, at Soquel, California
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Michael E. Boyd – President, CARE 7-8-02

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 


Office of CARE

314 Laurel Street

Santa Cruz, CA 95060

Tel: (831) 425-1039
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