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Comments on the Draft Modifications to the Siting Regs. & Related Matters


1.
Request for Continuance of Proceedings Due to September 11 Terrorist Attack.



With sincere apologies to having to wait until the last minute for our comments, because of the September 11 tragedy, CARE's members, and other members of the public with whom CARE has been in contact, simply haven't had the chance or inclination to fully and fairly comment on your proposed Rulemaking Modifications.  It will take at least another week of mourning, reflection and introspection for us to adequately deal with such matters in light of the unprecedented tragedy.  Therefore, we must respectfully demand that the CEC suspend and extend the ongoing rule modification proceedings until at least after 09-25-01.  We think two weeks is the least amount the public is entitled to in recuperating from the September 11 events, and, under these circumstances, to close public comments before then is simply an impermissible violation of the right of public participation under CEQA, the Warren-Alquist Act and other LORS purporting to implement the policy of environmental protection to the fullest extent reasonably possible.  



By the way, we are aware that the CEC has been willing to grant such extensions and continuances based on the September 11 catastrophe in several other cases, and we don't feel it is fair or reasonable not to do so here.


2.
Continuing Objection to Entire Process as in Violation of CEQA and Other LORS.



Although it has long ago proved futile to raise or expand upon them, CARE has continuing objections to the entire process being followed by the CEC in regard to the MEC project, particularly in regard to the expediting of all aspects of the CEC process without adequate if any consideration to the cost of adopting, actively promoting (based on an imagined emergency), and strictly implementing what we've frequently called the "expedite at all costs" policy ("the expedite policy").  Please consider all comments previously made by CARE and others on this subject, and matters reasonably related thereto, to be fully incorporated into the present comments as though fully stated here.



The basis for our objections include the continued refusal to address or adequately and lawfully deal with a myriad of issues CARE and others raised, and questions we asked.  These matters have been almost completely ignored and shall now include:




To what extent has political pressure (or any other kind of pressure such as economic--i.e., implied or explicit threats of demotion, transfer or loss of employment) been brought to bear to compel or convince members of CEC staff or others to refrain from taking any action, including the expression of professional opinions and views, which may delay the CEC siting process?  This and related questions must be answered in light of the problems that have come up in the MEC proceedings.  As you know, these problems were never fully investigated or properly addressed by the CEC, which has yet to provide public assurances that such problems are not continuing to occur or will not occur in the future.




Precisely to what extent has the "expedite policy" been implemented in the MEC proceedings (and proceedings for other projects if and to the extent applicable)?




To what extent have the perceived benefits of pursuing the expedite policy been balanced against its corresponding costs, particularly the cost to environmental review and protection?  Where is the documentation showing that such a balancing process has taken place?




The "expedite policy" was manifested and expanded in the Governor's executive orders of January 2001.  Since those orders were founded on the declaration of an "emergency," precisely what did that "emergency" consist of, and to what extent does it and its underlying conditions and assumptions still exist?  




Because of their obvious and significant impacts on the kind of public participation required by CEQA and other LORS, we respectfully continue to demand these matters be fully and adequately addressed before or in conjunction with your efforts to further expedite CEC proceedings by further modifying its rules (primarily at the expense of environmental protection and conservation).  




To what extent do the CEC rule modifications previously made, along with those presently proposed, impinge upon if not preclude the type of well informed and meaningful public participation, public participation that includes the right to exert pressure on decisionmakers, required by CEQA and other LORS concerned with environmental protection and preservation?




To what extent to the CEC rule modifications previously made, along with those presently proposed, so expedite the process as to constitute a full or substantially complete exemption, rather than the limited exemption expressly and implicitly intended by the Legislature in enacting CEQA?  To what extent does this violate the constitutionally codified separation of powers doctrine?




CARE objects and demands that remedial action be immediately taken in regard to any change restricting or seeking to restrict the nature or scope of what may constitute the administrative record as defined by CEQA for a project.   




As far as we're concerned, the CEC's continuing failure and refusal to deal with the issues raised by CARE and others render these and  other proceedings null and void ab initio, meaning that CEC is without power, jurisdiction or authority to continue wasting public funds by going forward with the present and other pending proceedings.


3.
CARE Generally Objects to Any Process, Rule Modification Included, That Seek to Further Expedite CEC Proceedings Without a Full and Fair Investigation, Analysis and Evaluation of the Costs on Environmental Protection and Preservation.

 
There is no logical or lawful basis for the further expansion of the expedite policy without determining its environmental cost, past, present and future.  For reasons previously specified, these proceedings are unlawful.  Among other things, they constitute the further amendment of CEQA, to which CEC rules and procedures must be but are clearly not equivalent, without benefit of a legislative process or policy, as required by the state and federal constitutions and other LORS.


4.
Specific Comments and Objections.

In a continuing good faith effort to participate in and mandate a change of the present CEC proceedings, rules and procedures, without in any manner nor to any extent whatsoever waiving our right to raise issues in litigation, CARE hereby invites attention to the staff report on the Rulemaking process. (01-SIT-1.)  On page 11 under ATTACHMENT A - Uncontested Modifications, staff lists the following proposed change:

“(a) The presiding member's proposed decision shall be based exclusively upon the hearing record, including the evidentiary record of the proceedings on the application.”

CARE objects to this being listed as uncontested in this process. CARE continues to object to the CEC's claim of authority to determine the "evidence" upon which decisions are made, including decisions on the exercise of the override power.  Any information and evidence submitted by the public and placed in the project's "docket" must be deemed part of the project's "record" or "administrative record" as expressly defined by CEQA, with which CEC rules, regulations and procedures must be equivalent.  The CEC may exclude information and evidence on various grounds including irrelevancy, but the documents must be retained to allow petitioners to challenge the CEC's decisions in ensuing enforcement litigation.  This is the law in CEQA writ of mandate proceedings, and the CEC has no power, jurisdiction or authority to change the law.  

Additionally, under your proposed interpretation, it appears that evidence from the "administrative record" may be rejected or excluded even if the matter being rejected/excluded is relevant to the project under review.  This claim is completely improper and contrary to law, particularly under CEQA.  (See section 21167.6 of the Public Resources Code.)  The CEC may not adopt policies, rules, programs, procedural devices or other means of circumventing that definition, whether or not the Governor adopts an "expedite policy." This is precisely what these so-called uncontested proposed revisions to the siting regulations seem to be trying to do. Please always keep in mind that the CEC's regulations and procedural devices must be equivalent to CEQA's.  This is what the Legislature specified when it refused to give CEC review full exemption, choosing instead to give the CEC process a very limited exemption subject to the CEQA equivalency requirement.  Neither the Governor, nor any state agency has the power to make such drastic statutory changes, by way of declaring a (perhaps non existent) emergency or otherwise.

William M. Chamberlain CEC Chief Counsel’s Alternative Proposal on the Possible amendment of 20 Cal. Code of Regs, § 1710, September 11, 2001, apparently reflects the CEC counsel’s theory that the Commission’s “effort to achieve the right balance between the desire to foster public participation and the expectation that the Commission will decide cases within a limited period of time” is on an equal basis in the Commission’s review under the siting process.  CARE contends that the public’s rights to meaningful and informed participation reins supreme over the requirements of the schedule. Page 2 of counsel’s memo illuminates the theory behind this, stating:

“The Commission could adopt a new version of section 1710 that recognizes a clear distinction between party-to-decision-maker communications and party-to-party discussions and that allows the staff the flexibility required to provide a mediation role in appropriate cases.  This rule would allow staff to exercise judgment when private meetings with the applicant or other parties might be necessary to move the case forward. 

The Commission must weigh the pros and cons of each potential action option in an effort to achieve the right balance between the Act’s desire to foster public participation and the Act’s expectation that the Commission will decide cases within a limited period of time.  Both goals are important and both can be achieved, but the Commission should recognize that fair and efficient resolution of issues can sometimes be inhibited by restrictions on communication between and among parties.  A restrictive regulation is not necessarily the best way to protect open public process.  Instead, the Commission might takes steps to preserve the essential openness of its siting process through management policy and periodic review of staff performance.  For example, the Commission might conduct a periodic public forum on the siting process for the purpose of allowing all participants in that process to provide input on how well the process is working from their perspective.  In such forums, conducted once or twice a year, the Commission could regularly reinforce a set of principles and expectations for the conduct of staff.  

The Commission could make these public forums a regular and important part of its overall management of staff, providing to management either praise or criticism depending on how well it appeared that the public perceived these principles had been followed in the preceding period.  Management, in turn, could provide guidance to specific employees through performance appraisals when it appears that they have conducted themselves according to the Commission’s expectations or have strayed from them.  These forums would allow both the public and staff and opportunity to discuss how the siting process has worked in practice during the preceding period and how it could be improved.  The forums would also keep the Commission better informed of the day to day working of that process at the party level.”  

From CARE’s perspective this memo provides additional evidence, for the record, that the CEC gives deference to the project's siting schedule over the statutory requirements under CEQA for meaningful and informed public participation. CARE is very concerned about this continuing and gradually worsening trend of sacrificing the public participation and other aspects of environmental protection mandated by CEQA or other schemes in favor of expediting as much as possible the siting, construction and operation of powerplants.  We believe the Commission has become and is becoming particularly susceptible to the tremendous pressures being exerted by sources as imposing as our president, our governor, and members of the state (as well as federal) legislature, who are crying out for an expedited review process in large part because the siting/construction/operation of new powerplants is perceived as the primary measure for ending the energy crisis, and specifically the rolling blackouts that are resulting and will most probably continue to result from the crisis.  CARE has pointed out before and will undoubtedly point out in the future, the Commission lacks the authority--the discretion or the jurisdiction, whatever you want to call it--to preclude or pare down public participation and environmental protection in the manner the Commission is doing apparent in response to this pressure, and we formally object to you doing so.  

In regard to Counsel’s proposal to “conduct a periodic public forum on the siting process” to “make these public forums a regular and important part of its overall management of staff, providing to management either praise or criticism depending on how well it appeared that the public perceived these principles had been followed in the preceding period.  Management, in turn, could provide guidance to specific employees through performance appraisals when it appears that they have conducted themselves according to the Commission’s expectations or have strayed from them.” CARE contends that this is unworkable as demonstrated by the results from previous such forums before the Energy Commission’s Energy Facility Siting Process March 15, 2000, Business Meeting Agenda Item #21.  

For example while 100% of the intervenors surveyed by the Public Adviser’s intervenor Survey Energy Facility Permitting And Changes to the Siting Process (99-SIT-6) completed December 21, 1999 felt the Commission’s siting process was not CEQA equivalent, the Commission has continued to pursue limiting or elimination of public participation right under CEQA, irrespective of the participating publics demands for a CEQA equivalent review process. CARE in fact substantial agrees with positions advocated in the Dissenting Opinion of Commissioner Michael C. Moore to the Report on Improvements to the Energy Commission’s Energy Facility Siting Process March 15, 2000, Business Meeting Agenda Item #21 pages 4-6.

“The Energy Commission’s multi-step siting process has been concentrated into a single-step permitting process with a 12-month timeframe. This timeframe is unrealistic as it does not account for the wide range of power plant siting issues that are experienced, both from an environmental and public-health impact perspective as well as a local land-use conflict perspective. These siting issues need to be addressed completely prior to an adjudicatory proceeding. Preparing an environmental impact report (EIR) is one way to address these issues directly.

Under my alternative design, I propose that the project be fully defined before it is deemed complete for submittal. In previous memos, I have outlined the nature of the questions that must be answered for a project to be described in this manner. For purposes of today's deliberations, I simply propose that the project applicant submit a complete enough description that the project can be analyzed by an independent outside consultant operating in the current EIR process used by local government. Only at this point would the time clock start. This puts the burden of defining the project and supplying the supportive information used in decision-making where it belongs, on the applicant rather than the public.

We need to recall that our process should not only serve the applicant and the staff – who ostensibly represent the public – but the affected public itself.

Using this standard, the project would not be continually reinvented throughout the siting process and the decision-maker would see a complete project description (as would the public or interested parties) which could then be the subject of a more focused set of public hearings. 

Imagine this in contrast to the lengthy and largely disfunctional, disruptive and discontinuous current system of PSA, FSA, Evidentiary Hearings PMPD etc.

A side benefit to preparing an EIR, rather than a Preliminary and Final Staff Assessment, would be that the siting process could better coordinate with local government’s process. Improved local government coordination is needed in order to provide adequate time for making discretionary land use decisions such as general plan amendments and rezoning. For instance, an important benefit of the EIR process is the scoping exercise that follows the preparation of the Initial Study. In the scoping exercise, the Commission could determine whether the project’s environmental review could result in an expedited Commission Decision, or whether the technical issues or agency coordination issues would demand a longer time frame to complete.

In brief the process would work like this:

1. An applicant would meet with Energy Commission Staff to determine a process for submittal, revealing intent to locate a new plant and allowing CEC staff to outline the other governmental agencies that must be consulted and involved in the process. A staff project manager would be assigned. 

2. A complete project description would be submitted to the CEC, who would then select an outside EIR consultant to analyze the proposal. Fees for this would be paid by the developer.

3. A scoping session would be initiated, with at least the Presiding Member of the Assigned Committee, and a scope of project inquiry would be established.

4. A completed project description and Environmental Impact Report would be submitted to the CEC and a hearing to determine the completeness of the information would be initiated. If complete, the project time clock would be started.

5. Within 120 days of submittal, the public review process would be complete and a proposed decision rendered.

The benefits of such a system are obvious. Since the time involved in preparing information varies by project, this does not occur within the limits which should be attached to the PUBLIC REVIEW PROCESS, which depends on accurate information rather than posturing and showmanship and maneuvering which currently occurs in the evidentiary process. The public and other agencies are fully involved and the local government agency obtains a document that is complete for their own follow-on decisions involving land use, general plan and zoning approvals. Further, changes in project design can be seen in the context of a fully developed environmental and policy based document which will be a clear basis for judging the efficacy of potentially allowing requested changes.”

The only substantial difference between CARE and Commissioner Moore’s opinion is regarding the statement that it is “the staff – who ostensibly represent the public”. CARE has provided specific questions raised by evidence and objective information submitted in regards to the impartiality Staff’s Analysis in the Metcalf Energy Center (99-AFC-3) project in San Jose. This evidence establishes the inability of CEC staff to act impartially in this projects review to “represent the public”.
CARE and others have provided you with a great deal of objectively based information and evidence (including a significant quantity of internal CEC communications disclosing a wide range of problems and irregularities, some of which are fatal in regard to their legality, that have arisen in the administrative review of the MEC.  The problems and irregularities must be dealt with because, among other things, they go to the fundamental integrity and legitimacy of the administrative review process being conducted.  As shown by the exhibits attached to our moving papers, the contents of which are fully incorporated by this reference as if set forth here, the problems and irregularities include:

    (1) The exertion of intense, unprecedented pressure to speed up siting, construction and operation of the MEC and other powerplants, with the predominant criterion for project approval being how fast the MEC and other powerplants can be gotten on line, and the effect this pressure and this expedite at any cost policy has had and is having on analysts, staff members, CEC officials and this Commission itself, and their work product.

    (2) The taking of extraordinary steps by top-level CEC administrators in response to the pressure to expedite at any cost.

    (3) The undermining of negative environmental assessments by senior CEC officials who consistently made it clear the predominant policy and mandatory result is to approve the MEC as quickly as possible, without adequate regard for environmental and socioeconomic costs--and with little if any regard for the violation of CEQA, the Warren-Alquist Act and other LORS seeking to maximize or assure protection of the environment and health & safety, along with assuring and providing adequate public participation.

    (4) The efforts to dismiss alternative sites in recommending project approval in the FSA.

    (5) Not providing the "balanced, totally independent evaluations" repeatedly and consistently promised to the public, which includes the claim that CEC staff is an independent body owing no allegiance to any part of the administrative litigation when, in fact, CEC staff, along with high level officials that include commissioners, are doing everything they possibly can to continue implementing the policy of expediting at any cost and are using how fast a powerplant can be gotten or line as the primary if not exclusive criterion for project approval.

    (6) Having CEC management, high level officials, attorneys and staff members attack the work of respected analysts who spoke out in favor of the feasibility and environmental superiority of the alternative sites, and directing or strongly urging these analysts to delete, amend and tone down their comments and recommendations in favor of the alternative sites, while extolling and enhancing the advantages of the present MEC site and project.

    (7) Silencing analysts not willing to heed the directives and warnings of their CEC superiors and preventing them from speaking out on relevant matters, including at public hearings.

    (8) Removing or replacing CEC analysts who refused to compromise their professional reputations and their analysis, evaluations and recommendations, particularly in regard to noise impacts and mitigation measures for those impacts.

    (9) Reversing the recommendations of analysts regarding the imposition of conditions on project approval, including the requirement that before commencing construction Calpine enter into contracts with the provider(s) of the huge amounts of recycled water needed to operate the MEC plant.

    (10) Staff, internal and other documents obtained through California Public Records Act requests showing, without limitation:

        (a) staff analysts began coming under unprecedented and increasing pressure to change their findings, conclusions, evaluations and recommendations before completion of the FSA recommending project approval; 

        (b) staff analysts were told that the CEC wanted project approval without exception and at any cost; and

        (c) Staff analysts would only talk about these matters on condition their identities are not disclosed for fear of retribution and punishment by their superiors.

   (11) The treatment, or mistreatment, of staff analysts, including but not limited to:

        (a) Pressuring at least one analyst into stating the MEC site is better than the alternative sites identified as feasible and environmentally superior (based on overwhelming evidence to that effect) in the PSA,

        (b) Incorrectly and unjustifiably admonishing at least one analyst for biased and inconsistent work merely because he found alternative sites to be ecologically superior as well as feasible,

        (c) Specifically warning at least one analyst, including through CEC legal counsel, not to undermine CEC's efforts to expedite approval of the MEC, and to refrain from causing or contributing to the denial of the project;

        (d) Urging them to accentuate the positive aspects of the project, particularly in regard to feasibility, 

        (e) Compelling at least one analyst to communicate with his superiors to insist that his findings not be mischaracterized,

        (f) Deleting and amending at least one analyst's long and detailed discussions on the comparative advantage of alternative sites and replacing this relevant data and evidence with the discussion of unrelated matters;

        (g) Overruling at least one analyst's recommendations for additional conditions of approval and mitigation measures,

        (h) Ordering at least one analyst to change his analysis and forcing the analyst to defend his work like he had never been required to do in his 17 years with the CEC,

        (i) Making misrepresentations to the public regarding at least one analyst who found problems with the MEC project and the way it was and is being processed,

        (j) Forcing at least one analyst to get a transfer accompanied by a demotion because of the belief that senior CEC members were not concerned with the mitigation of potentially significant project impacts; and

        (k) Replacing at least one analyst with an outside consultant because of his refusal to accept as adequate Calpine's proposed mitigation for potentially significant impacts.


In conclusion, we again apologize for the hurried, last-minute nature of these comments, keeping in mind, of course, that as members of the public CARE and its members do the best they can with their limited resources, to participate in a process that purportedly values that participation.  Among other things, CARE ostensibly agrees with the recommendations of Commissioner Moore “that the project applicant submit a complete enough description that the project can be analyzed by an independent outside consultant operating in the current EIR process used by local government. Only at this point would the time clock start. This puts the burden of defining the project and supplying the supportive information used in decision-making where it belongs, on the applicant rather than the public.”

Respectfully Submitted,
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Michael E. Boyd - President, CARE

9-18-01

PAGE  
1

_1031403255

