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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company,


Docket Nos. EL00-95-001

Complainant,


  EL00-95-004  

v.





  EL00-95-005

Sellers of Energy and Ancillary Services


  EL00-95-006

  Into Markets Operated by the California

  
  EL00-95-007 

  Independent System Operator and the


  EL00-95-010

  California Power Exchange,



  EL00-95-011

Respondents


  EL00-95-019

  EL00-95-039

  EL00-95-046

  EL00-95-047

Investigation of Practices of the California

Docket Nos. EL00-98-001

  Independent System Operator and the


  EL00-98-004

  California Power Exchange



  EL00-98-005

  EL00-98-006

  EL00-98-008

  EL00-98-010

  EL00-98-011

  EL00-98-018

  EL00-98-037

  EL00-98-043

  EL00-98-044

Public Meeting in San Diego, California


Docket No. EL00-107-002

Reliant Energy Power Generation, Inc.,





  Dynegy Power Marketing, Inc.,

  and Southern Energy California, L.L.C.,

Complainants,

v.





Docket No. EL00-97-001

California Independent System Operator 

  Corporation,

Respondent

California Electricity Oversight Board,

Complainant,

v.

All Sellers of Energy and Ancillary Services

Docket No. EL00-104-001

  Into the Energy and Ancillary Services Markets

  Operated by the California Independent System

  Operator and the California Power Exchange,

Respondents

California Municipal Utilities Association,



Complainant,

v.

All Jurisdictional Sellers of Energy and Ancillary 
Docket No. EL01-1-001

Services Into Markets Operated by the California

  Independent System Operator and the

  California Power Exchange,

Respondents

CAlifornians for Renewable Energy, Inc. ( CARE),



Complainant,

v.

Independent Energy Producers, Inc., and All

Docket No. EL01-2-001

  Sellers of Energy and Ancillary Services Into 

  Markets Operated by the California Independent

  System Operator and the California Power 

  Exchange; All Scheduling Coordinators Acting

  on Behalf of the Above Sellers; California 

  Independent System Operator Corporation; and

  California Power Exchange Corporation,

Respondents

Puget Sound Energy, Inc.,

Complainant,

v.

All Jurisdictional Sellers of Energy and/or Capacity
Docket No. EL01-10-001

  at Wholesale Into Electric Energy and/or Capacity

  Markets in the Pacific Northwest, Including 

  Parties to the Western Systems Power Pool

  Agreement,

Respondents

California Independent System Operator 


Docket Nos. ER01-607-000

  Corporation 





  ER01-607-001

California Independent System Operator 


Docket Nos.  RT01-85-002

  Corporation 





  RT01-85-005

Investigation of Wholesale Rates of Public Utility
Docket Nos. EL01-68-002

  Sellers of Energy and Ancillary Services in the

  EL01-68-008



  Western Systems Coordinating Council

California Power Exchange Corporation


Docket No. ER00-3461-001

California Independent System Operator 


Docket No. ER00-3673-001

  Corporation 

California Independent System Operator 


Docket No. ER01-1579-001

  Corporation 

Southern California Edison Company and 

Docket Nos. EL01-34-000

   Pacific Gas and Electric Company 


  EL01-34-001

Arizona Public Service Company    


Docket Nos. ER01‑1444‑001

Automated Power Exchange, Inc.    


Docket Nos. ER01‑1445‑001

Avista Energy, Inc.      




Docket Nos. ER01‑1446‑001

California Power Exchange Corporation   

Docket Nos. ER01‑1447‑001

Duke Energy Trading and Marketing, LLC  

Docket Nos. ER01‑1448‑002

Dynegy Power Marketing, Inc.    



Docket Nos. ER01‑1449‑002

Nevada Power Company     



Docket Nos. ER01‑1450‑001

Portland General Electric Company   


Docket Nos. ER01‑1451‑002

Public Service Company of Colorado   


Docket Nos. ER01‑1452‑001

Reliant Energy Services, Inc.    



Docket Nos. ER01‑1453‑001

Sempra Energy Trading Corporation   


Docket Nos. ER01‑1454‑002

Mirant California, LLC, Mirant Delta, LLC,  

Docket Nos. ER01‑1455‑002

and Mirant Potrero, LLC




 

Williams Energy Services Corporation   


Docket Nos. ER01‑1456‑002

CARE’S REQUEST FOR REHEARING, COMPLAINT, OR OTHER PROCEDURAL DEVICE TO APPROPRIATELY ADDRESS IMPORTANT SUBSTANTIVE ISSUES

INTRODUCTION

With sincere apologies and gratitude for your patience with CARE and the members of the general public CARE exclusively represents, CARE is compelled to respectfully demand rehearing or other procedural device to reconsider and modify the FERC's position in regards to CARE’s complaints EL01-2 
 and EL01-65 
, and its participation as a lay member of the public in these complex and uncertain proceedings regarding California’s and the Western United States’ Energy Markets as an Intervener in Docket EL00-95 et.al. CARE contends the Commission is mistaken in several of the findings of its December 19, 2001 Order. Specifically CARE is concerned and objects to your findings regarding CARE and other members of the public’s meaningful and informed public participation in your administrative proceedings. You are mistaken in your repeated finding in CARE’s case that “whether the alleged violations warrant the initiation of DOJ investigation is clearly not within the Commission's jurisdiction”. FERC is mandated to consider this matter under 10CFR1040. Your inability to recognize and incorporate the information CARE and other members of the lay public have provided you resulted in significant and continuous violations of civil rights in communities-of-color throughout California. CARE wishes to further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order. 

OBJECTIONS TO AND DEMANDS REGARDING FINDINGS

ON INFORMED AND MEANINGFUL PUBLIC PARTICIPATION

CARE is concerned and objects to your findings, express or implied, regarding the public’s informed and meaningful participation.  This includes the following statements in FERC's 12-19-01 Order:

On rehearing, CARE largely reiterates its original allegations.   CARE notes that it is a not-for-profit corporation relying on public funding and that it does not have the resources to obtain legal counsel to fully participate in the Commission's processes; thus, it requests assistance with its participation.  In addition, CARE argues that it is the Commission's responsibility to conduct a full and fair investigation of the matters in the proceeding and that its petition need not rise to the level of "substantial evidence."  On March 23, 2001, CARE filed a request for Alternative Dispute Resolution services to resolve its complaint with the ISO, and specifying seven remedial actions not previously mentioned in its complaint.  On August 30, 2001, CARE submitted a request for compensation for expenses associated with its participation in this proceeding.   CARE invokes FPA section 319 (which authorizes certain assistance to the public), contending that it does not have the resources to obtain legal counsel or other expert assistance.

Commission Response

As discussed elsewhere in this order, the remedies implemented in this proceeding have sufficiently mitigated the adverse market conditions in California.  The Commission continues to believe that our market-oriented approach will enhance investment in new generation and promote greater efficiency.  Moreover, the West-wide investigation and price mitigation measures instituted in Docket No. EL01-68-000 obviate the need to establish a regional cap in this proceeding.

Although we acknowledge CARE's concerns regarding lack of resources, we nonetheless will deny CARE's requests for rehearing and administrative aid.   CARE's request for rehearing merely reiterates the allegations and evidence included in its initial complaint, and we reject it for the reasons stated in the December 15 Order.  The discussion above relative to the Oversight Board and CMUA complaints also responds to CARE's request in its complaint and on rehearing that the Commission rectify the unjust and unreasonable prices stemming from the ISO and PX markets.   CARE's rehearing does not address the fact that antitrust and civil rights violations are not within the Commission's jurisdiction or expertise. We will reject CARE's March 23 request for ADR procedures, because the motion, which outlines remedies not previously requested, constitutes a new complaint, and CARE has not followed the proper procedures for filing a new complaint.”

Apparently, and if this is not true you owe us a full and adequate explanation, your basis for denying CARE’s request for compensation for participation costs (e.g., experts including legal counsel) and denying our request for ADR is based on the mistaken assumption that “civil rights violations are not within the Commission's jurisdiction or expertise.”  While CARE agrees with FERC’s lack of expertise in these matters,
 as is apparent, we too are not experts in these FERC proceedings, and, without limitation, we disagree and object to FERC's position that civil rights matter involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.

On the absolutely critical issue of public participation, CARE's respectful demand is based on factors that include, without limitation:


1.
FERC has duties mandated by FPA section 319, which authorizes certain assistance to the public.


2.
The FPA provides for and requires informed and meaningful public participation, meaning participation by the lay general public based on full and fair disclosure with an adequate opportunity to have input in the decision making process, including a full and fair opportunity to influence and even exert political pressure on the decision makers.


3.
The FPA recognizes that to be meaningful in any reasonable sense, particularly in an area a high degree of technical, legal and scientific expertise, funding is required to allow participation by the general public.


4.
The California Public Utilities Commission (CPUC) recognizes the same thing by adopting a program, ineffective as it is, for reimbursement (cf. compensation) of public participation costs.


5.
The same thing is true for the California Energy Commission (CEC), which not too long ago was given funding (which it apparently refused to spend for the perfectly obvious reason that it would be used to launch administrative and judicial attacks against the agency itself)
 to adopt a participation reimbursement program.

6.
In further recognition of the need to fund public participation, the CEC has adopted a "public adviser" program employing legal counsel to purportedly assist the public in participating in the CEC process.


7.
Inadequate as it may be, a public adviser's program like the CEC's is the very least the FERC must consider and adopt to comply with the public participation mandates of the FPA. 


8.
Providing for reimbursement after the fact is ludicrous and renders any public participation program ineffective for the obvious reason that if members of the general public have the resources to pay for participation in the entire process first, they don't need assistance in the first place.  

9.
CARE is the only intervener representing the general public exclusively, and CARE has a self-imposed duty to devote its efforts to finding an effective way to assure at least a modicum of well informed and meaningful public participation.


10.
CARE has present sufficient substantial evidence and objectively based information to trigger your duty to look into this matter further, in a realistic, good faith manner, as distinguished from the approach you have taken thus far.


PLEASE TAKE NOTICE that these and other derivable or similar factors may be presented in any judicial proceedings that may ensue from the present FERC proceedings.  CARE has or can obtain additional evidence and objectively based information on the public participation issue and the factors listed above, but CARE is precluded from doing so not only by its lack of resources but also by your attitude, making it perfectly clear further efforts to provide such information will be futile.


CARE strongly objects to the efforts to make it appear to members of the general public that they have the right or the opportunity to intelligently and meaningfully participate in your proceedings when, in fact, they do not and could not do so, as evinced by the length and complexity of the FERC's 12-19-01 Order itself.  Giving or allowing such an appearance to be given is fraudulent in nature and adversely taints the entire proceedings because such an assertion is, at best, incomplete, inaccurate and grossly misleading.
FERC HAS JURISDICTION OVER TITLE VI (CIVIL RIGHTS) COMPLAINTS

FERC denies it has any jurisdictional authority over CARE’s alleged violations of federal civil rights stating, “whether the alleged violations warrant the initiation of DOJ investigation is clearly not within the Commission's jurisdiction.”  This is wrong.  It is the duty of all public agencies to preserve, avoid violation of and enforce fundamental constitutional due process and equal protection rights.  Giving or allowing the appearance that FERC is exempt from such requirements is not only wrong but also fraudulent in nature and adversely taints the entire proceedings because such an assertion is, at best, incomplete, inaccurate and grossly misleading.  FERC reiterates this position in its 12-19-01 Order. CARE respectfully disagrees and offers specific relevant sections of 10CFR1040 Chapter X-Department of Energy (General Provisions) Part 1040 Nondiscrimination in Federally Assisted Programs, with Excerpts as follows:
(With emphasis added).

“Sec. 1040.1 Purpose.

    The purpose of this part is to implement Title VI of the Civil Rights Act of 1964, Pub. L. 88-352; section 16 of the Federal Energy Administration Act of 1974, as amended, Pub. L. 93-275; section 401 of the Energy Reorganization Act of 1974, Pub. L. 93-438; Title IX of the Education Amendments of 1972, as amended, Pub. L. 92-318, Pub. L. 93-568 and Pub. L. 94-482; section 504 of the Rehabilitation Act of 1973, as amended, Pub. L. 93-112; the Age Discrimination Act of 1975, Pub. L. 94-135; Title VIII of the Civil Rights Act of 1968, Pub. L. 90-284; and civil rights provisions of statutes administered pursuant to authority under the DOE Organization Act, Pub. L. 95-91, so no person shall, on the ground of race, color, national origin, sex (when covered by section 16 and section 401), handicap, or age, be excluded from participation in, be denied the benefits of, be subjected to discrimination under, or be denied employment, where a primary purpose of the program or activity is to provide employment or when the delivery of program services is affected by the recipient's employment practices (under section 504, all grantee and subgrantee employment practices are covered regardless of the purpose of the program), in connection with any program or activity receiving Federal financial assistance from the Department of Energy (after this referred to as DOE or the Department). Employment coverage may be broader in scope when section 16, section 401, or Title IX are applicable. 

(a) The application of this part is to any program or activity for which Federal financial assistance is authorized under laws administered by DOE. Programs to which this part applies are listed in Appendix A of this part. Appendix A is to be revised from time to time by notice published in the Federal Register. This part applies to money paid, property transferred, or other Federal financial assistance including cooperative agreements extended under any program or activity, by way of grant, loan, or contract by DOE, or grants awarded in the performance of a contract with DOE by an authorized contractor or subcontractor, the terms of which require compliance with this part.
Sec. 1040.3  Definitions--General.

    (a) Academic institution includes any school, academy, college, university, institute, or other association, organization, or agency conducting or administering any program, project, or facility designed to educate or train individuals.

    (b) Administrative law judge means a person appointed by the reviewing authority to preside over a hearing held under this part.

    (c) Agency or Federal agency refers to any Federal department or agency which extends Federal financial assistance.

    (d) Applicant for assistance means one who submits an application, request, or plan required to be approved by a Department official or by a primary recipient as a condition to becoming eligible for Federal financial assistance.

    (e) Assistant Attorney General refers to the Assistant Attorney General, Civil Rights Division, United States Department of Justice.
    (f) Director, FAPD refers to the Director, Federally Assisted Programs Division, Office of Equal Opportunity, DOE.

    (g) Compliance Review means an analysis of a recipient's selected employment practices or delivery of services for adherence to provisions of any of the subparts of this part.

    (h) Department means the Department of Energy (DOE).
    (i) FERC means the Federal Energy Regulatory Commission, DOE.

    (j) Where designation of persons by race, color, or national origin is required, the following designations are to be used:

    (1) Black, not of Hispanic origin. A person having origins in any of the black racial groups of Africa.

    (2) Hispanic. A person of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish Culture or origin, regardless of race.

    (3) Asian or Pacific Islander. A person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands. This includes, for example, China, India, Japan, Korea, the Philippine Islands, Hawaiian Islands, and Samoa.

    (4) American Indian or Alaskan Native. A person having origins in any of the original peoples of North America and who maintains cultural identification through tribal affiliation or community recognition.

    (5) White, not of Hispanic origin. A person having origins in any of the original peoples of Europe, North Africa, or the Middle East.

Additional subcategories based on national origin or primary language spoken may be used where appropriate on either a national or a regional basis. Paragraphs (j) (1) through (5), inclusive, set forth in this section are in conformity with Directive No. 15 of the Office of Federal Statistical Policy and Standards. To the extent that these designations are modified, paragraphs (j) (1) through (5), inclusive, set forth in this section are to be interpreted to conform with those modifications.

    (k) Director means the Director, Office of Equal Opportunity, DOE.
    (l) Disposition means any treatment, handling, decision, sentencing, confinement, or other proscription of conduct.
    (m) Employment practices, see individual section headings.

    (n) Facility means all or any portion of buildings, structures, equipment, roads, walks, parking lots, or other real or personal property or interest in such property, and the provision of facilities includes the construction, expansion, renovation, remodeling, alteration, or acquisition of facilities.
    (o) Federal financial assistance includes:

    (1) Grants and loans of Federal funds,

    (2) The grant or donation of Federal property and interest in property,

    (3) The detail of or provision of services by Federal personnel,

    (4) The sale and lease of, and the permission to use (on other than a casual or transient basis), Federal property or any interest in such property, the furnishing of services without consideration or at a nominal consideration, or at a consideration which is reduced for the purpose of assisting the recipient, or in recognition of the public interest to be served by the sale, lease, or furnishing of services to the recipient, and

    (5) Any Federal agreement, arrangement, or other contract which has as one of its purposes the provision of assistance.

    (p) General Counsel mean the Office of the General Counsel Department of Energy.

    (q) Government organization means the political subdivision for a prescribed geographical area.

    (r) Investigations include fact-finding efforts and attempts to secure voluntary resolution of complaints.

    (s) Noncompliance means the failure of a recipient or subrecipient to comply with any subpart of this part.

    (t) Primary recipient means any person, group, organization, state, or local unit of government which is authorized or required to extend Federal financial assistance to another recipient for the purpose of carrying out a program.

    (u) Program includes any program, project, or activity for the provision of services, financial aid, or other benefits to individuals (including education or training, health, welfare, rehabilitation, housing, or other services, whether provided through an employee of the grantee or provided by others through contracts or other arrangements with the grantee, and including work opportunities and cash or loan or other assistance to individuals), or for the provision of facilities for furnishing services, financial aid, or other benefits to individuals. The services, financial aid, or other benefits provided under a program receiving Federal financial assistance shall be deemed to include any services, financial aid, or other benefits provided with the aid of Federal financial assistance or with the aid of any non-Federal funds, property, or other resources required to be expended or made available for the program to meet matching requirements or other conditions which must be met in order to receive the Federal financial assistance, and to include any services, financial aid, or other benefits provided in or through a facility provided with the aid of Federal resources or such non-Federal resources.
    (v) Responsible Departmental or DOE Official means the official of the Department of Energy that has been assigned the principal responsibility for administration of the law extending Federal financial assistance.
    (w) Reviewing authority means the component of the Department delegated authority by the Secretary to appoint, and to review the decisions of, administrative law judges in cases arising under this part.
    (x) Secretary means the Secretary of the Department of Energy.
    (y) The term United States includes the states of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Island, American Samoa, Guam, Wake Island, the Canal Zone, and all other territories and possessions of the United States, and the term State includes any one of the foregoing.

    (z) Headquarters means DOE offices located in Washington, D.C.
Subpart E--Nondiscrimination on the Basis of Age--Age Discrimination Act of 1975, as Amended

    Authority: Age Discrimination Act of 1975, as amended, Pub. L. 94-

135, November 28, 1975 (43 U.S.C. 6101) et seq.; 45 CFR part 90.

General Provisions

Sec. 1040.81  Purpose.

    The purpose of these regulations is to implement the Age Discrimination Act of 1975, as Amended, which prohibits discrimination on the basis of age in programs or activities receiving Federal financial assistance. In accordance with the Age Discrimination Act, federally assisted programs and activities and recipients of Federal funds may continue to use age distinctions and factors other than age which meet the requirements of the Act and these regulations.

Sec. 1040.82  Application.

    (a) These regulations apply to each program or activity which receives or benefits from Federal financial assistance provided by DOE.
Sec. 1040.83  Definitions.

    (a) Act means the Age Discrimination Act of 1975 as amended title III of Pub. L. 94-135, 42 U.S.C. 6101 et seq.

    (b) Action means any act, activity, policy, rule, standard or method of administration; or the use of any policy, rule, standard, or method of administration. 
    (g) Discrimination means unlawful treatment based on age.
    (h) FERC means the Federal Energy Regulatory Commission.

Sec. 1040.89-5  Complaints.

    (a) Any person, individually or as a member of a class or on behalf of others, may file a written complaint with DOE alleging discrimination prohibited by the Act or these regulations. A complainant must file a complaint within 180 days from the date he/she first had knowledge of the alleged act of discrimination. For good cause shown, however, the Director, Office of Equal Opportunity (OEO), may extend the time limit for filing a complaint. Complaints may be submitted to Field Civil Rights Officers located in DOE's field offices or to the Director, OEO, Forrestal Building, 1000 Independence Avenue, SW., Washington, D.C. 20585.

    (b) The Director, OEO, will attempt to facilitate the filing of complaints wherever possible, including taking the following measures:

    (1) Accepting as a sufficient complaint any written statement which identifies the parties involved and the date the complainant first had knowledge of the alleged violation, describes generally the action or practice complained of, and is signed by the complainant.

    (2) Freely permitting a complainant to add information to the complaint to meet the requirements of a sufficient complaint.

    (3) Widely disseminating information regarding the obligations of recipients under the Act and these regulations.

    (4) Notifying the complainant and the recipient of their rights and obligations under the complaint procedure, including the right to have a representative at all stages of the complaint procedure.

    (5) Notifying the complainant and the recipient (or their representatives) of their right to contact DOE for information and assistance regarding the complaint resolution process.

    (c) The Director, OEO, will refer any complaint outside the jurisdiction of DOE to the proper Federal department or agency and will also notify the complainant and the recipient of the referral. The notification will contain an explanation for the referral and the name, telephone number, and address of the Federal department or agency office having jurisdiction over the matter complained.

Sec. 1040.89-9  Compliance procedure.

    (a) DOE may enforce the Act and these regulations through procedures prescribed in subpart H of DOE regulation 10 CFR part 1040--

Nondiscrimination in Federally Assisted Programs, which calls for--

    (1) Termination of a recipient's Federal financial assistance from DOE under the program or activity involved where the recipient has violated the Act or these regulations. The determination of the recipient's violation may be made only after a recipient has had an opportunity for a hearing on the record before the Federal Energy Regulatory Commission (FERC). Therefore, cases which are settled in mediation, or prior to a hearing, will not involve termination of a recipient's Federal financial assistance from DOE under this section.

    (2) Any other means authorized by law including, but not limited to:

    (i) Referral to the Department of Justice for proceedings to enforce any rights of the United States or obligations of the recipient created by the Act or these regulations, or under the terms of the Federal financial assistance.

    (d) DOE also may defer granting new Federal financial assistance to 

a recipient when a hearing under Sec. 1040.89-10 is initiated.

    (1) New Federal financial assistance from DOE includes all assistance for which DOE requires an application or approval, including renewal or continuation of existing activities, or authorization of new activities during the deferral period. New Federal financial assistance from DOE does not include increases in funding as a result of changes, computation of formula awards, or assistance awarded prior to the beginning of a hearing under Sec. 1040.89-10.

    (2) DOE will not defer new assistance until the recipient has received a notice of an opportunity for a hearing under Sec. 1040.89-10. DOE will not continue a deferral for more than 60 days unless a hearing has begun within that time or the time for beginning the hearing has been extended by mutual consent of the recipient and FERC. DOE will not continue a deferral for more than 30 days after the close of the hearing, unless the hearing resulted in a finding against the recipient.

Sec. 1040.114  Termination of or refusal to grant or to continue Federal financial assistance.

    No order suspending, terminating, or refusing to grant or continue Federal financial assistance is to become effective until:

    (a) Informational notice of the proposed order is given to the Executive Assistant to the Secretary, if the action is contemplated against a State or local government;

    (b) The Director has advised the applicant or recipient of his/her failure to comply and has determined that compliance cannot be secured by voluntary means. (It will be determined by the Director that compliance cannot be secured by voluntary means if it has not been secured within the time periods specifically set forth by this part.)

    (c) There has been an express finding on the record, after opportunity for hearing, of a failure by the applicant or recipient to comply with the requirement imposed by or under this part:

    (d) The FERC has notified the Secretary of its finding of noncompliance; and

    (e) The expiration of 30 days after the Secretary or a designee has filed with the committee of the House of Representatives and the committee of the Senate having legislative jurisdiction over the program involved, a full written report of the circumstances and the grounds for such action. Any action to suspend, terminate, or to refuse to grant or to continue Federal financial assistance is to be limited to the particular political entity or part of that entity or other applicant or recipient to whom the finding has been made and shall be limited in its effect to the particular program or part of the program in which the noncompliance has been found.

Sec. 1040.121  Notice of opportunity for hearing.

    (a) Whenever an opportunity for hearing is required by Sec. 1040.113, the Director, OEO, or his/her designee shall serve on the applicant or recipient, by registered, certified mail, or return receipt requested, a notice of opportunity for hearing which will:

    (1) Inform the applicant or recipient of the action proposed to be taken and of his/her right within twenty (20) days of the date of the notice of opportunity for hearing, or another period which may be specified in the notice, to request a hearing;

    (2) Set forth the alleged item or items of noncompliance with this part;

    (3) Specify the issues;

    (4) State that compliance with this part may be effected by an order providing for the termination of or refusal to grant or to continue assistance, as appropriate, under the program involved; and

    (5) Provide that the applicant or recipient may file a written answer with the Director, OEO, to the notice of opportunity for hearing under oath or affirmation within twenty (20) days of its date, or another period which may be specified in the notice.

    (b) An applicant or recipient may file an answer, and waive or fail to request a hearing, without waiving the requirement for findings of fact and conclusions of law or the right to seek review by the FERC in accordance with the provisions established by the FERC. At the time an answer is filed, the applicant or recipient may also submit written information or argument for the record if he/she does not request a hearing.

    (c) An answer or stipulation may consent to the entry of an order in substantially the form set forth in the notice of opportunity for hearing. The order may be entered by the General Counsel or his/her designee. The consent of the applicant or recipient to the entry of an order shall constitute a waiver by him/her of a right to:

    (1) A hearing under Sec. 902 of title IX of the Education Amendments of 1972, Section 602 of title VI of the Civil Rights Act of 1964, Section 16, Section 401 and Sec. 1040.113;

    (2) Findings of fact and conclusions of law; and

    (3) Seek review by the FERC.

    (d) The failure of an applicant or recipient to file an answer within the period prescribed or, if the applicant or recipient requests a hearing, his failure to appear at the hearing shall constitute a waiver by him/her of a right to:

    (1) A hearing under Section 902 of title IX of the Education Amendments of 1972, Section 602 of title VI of the Civil Rights Act of 1964, Section 16, Section 401, and Sec. 1040.113;

    (2) Conclusions of law; and

    (3) Seek review by the FERC.

In the event of such a waiver, the Secretary or a designee may find the facts on the basis of the record available and enter an order in substantially the form set forth in the notice of opportunity for hearing.

    (e) An order entered in accordance with paragraph (c) or (d) of this section shall constitute the final decision of DOE unless the FERC, within forty-five (45) days after entry of the order, issues a subsequent decision which shall then constitute the final decision of DOE.

    (f) A copy of an order entered by the FERC official shall be mailed to the applicant or recipient and to the complainant, if any.

Sec. 1040.122  Request for hearing or review.

    Whenever an applicant or recipient requests a hearing or review in accordance with Sec. 1040.121(a)(1) or (b), the DOE General Counsel or his/her designee shall submit such request along with other appropriate documents to the FERC.

Sec. 1040.123  Consolidated or joint hearings.

    In cases in which the same or related facts are asserted to constitute noncompliance with this part with respect to two or more programs to which this part applies or noncompliance with this part and the regulations of one or more other Federal departments or agencies issued to implement the requirements of the laws cited in this part, the Secretary or a designee, in coordination with FERC may, by agreement with other departments or agencies, where applicable, provide for the conduct of consolidated or joint hearings and for the application to such hearings of rules of procedure not inconsistent with this part. Final decision in such cases, insofar as programs subject to this part are concerned, shall be made in accordance with procedures established by the FERC.

Sec. 1040.124  Responsibility of the Federal Energy Regulatory Commission.

    The FERC has authority under section 402(b) of the DOE Organization Act, Pub. L. 95-91, to promulgate regulations regarding the conduct of hearings to deny or terminate Federal financial assistance. Rules for conduct of hearings will be published by the FERC and will be placed in title 18 CFR.”

For your convenience, CARE's civil rights allegations are excerpted from the original complaint: 

CARE contends that the ISO/generator trust contrived the June 14, 2000 rolling outage, to drive up the price of electricity, and justify expedited power plant construction in California, and did this in violation of Title VI of the Civil Rights Act of 1964, because of disparate impacts of the outage on low income and minority populations. The California EOB complaint concurs with this allegation where it states, 

"This Complaint is based on the conclusion, following preliminary investigation, that respondent Sellers and Scheduling Coordinators
, individually and collectively, have market power and exercise market power commanding prices far above rates that would be determined by cost-of-service ratemaking or prices voluntarily agreed to by buyers and sellers in a workably competitive market." 

CARE contends that California’s current and proposed power plants are clustered in low-income and minority communities [
] in the San Francisco Bay Area, and low income and minority housing tends to be located near to transmission systems due to associated lower property values. CARE contends that these low income and minority populations where disparately impacted by the June 14, 2000 rolling black outs in the San Francisco Bay Area. CARE is involved in an investigation of the June 14, 2000 rolling outage in the San Francisco Bay Area. On July 31, 2000 CARE issued a data request to the Cal ISO, Cal EOB, and Cal PUC. In this data request CARE alleges the following.

"CARE contends that the absence of a declaration of a Stage 3 emergency state wide on June 14, 2000 prevented the curtailment of exports during a system emergency. This action resulted in discriminatory effects (the loss of power to 96,000 customers on the hottest day of the year) in violation of Title VI regulations. The disparately impacted environmental justice populations include, but are not limited to, low-income, minority, disabled, children, the elderly, and the mentally and/or physically impaired. Based on the information available CARE contends that by authorizing the continuation of exports during a system emergency the Cal-ISO demonstrated intent to discriminate against these populations, and further did this to the benefit of California based energy generators as the continued exportation of power by these generators took place at the $750/MW price cap during the system emergency.

`The California EOB violated the Act through their failure to exercise regulatory oversight controls over the Cal-ISO discriminatory actions. The Cal-PUC violated the Act through their failure to exercise regulatory oversight and controls over Pacific Gas and Electric Company, and other involved distributors', and generators' discriminatory practices. Further PUC has failed to provide affected EJ populations assistance in just compensation for these discriminatory effects.’

CARE contends that June 14, 2000 created an eminent threat to public health and safety, that overburdened Northern California emergency services, hospitals, and law enforcement with unanticipated costs of public and private funds. CARE contends that the FERC and Department of Justice need to complete a thorough investigation of the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Bay Area, and the loss of life, injury, hospitalizations, and associated costs for governmental and private emergency services associated with these events and circumstances.  In a sample news article from the day after this man made disaster (June 15, 2000) titled Breeze eases killer heat from Rachel Gordon and Marianne Costantinou of the San Francisco Examiner, a few excerpts are provided of the News media’s coverage of the disaster.

‘The scorching heat wave that apparently killed two elderly people and caused electrical blackouts around the Bay Area seemed to be coming to an end as the ocean breeze and fog were expected to cool the region considerably Thursday.’ ” 

In CARE’s original complaint in EL01-2 the fact that the media provided corroborative reporting of the death of “two elderly people” raised the need for the FERC’s investigation of violations under 10CFR1040.83 (g) wherein Discrimination means unlawful treatment based on age. In this case CARE contended and continues to contend the contrived outage of June 14, 2000 disparately impacted these elderly individuals and therein violated their civil rights. FERC failed to provide CARE any evidence that it investigated this matter purportedly because it was not within the FERC staff’s “jurisdiction” 
. CARE contends that California’s current and proposed power plants are clustered in low-income and minority communities and that the Governor, CEC, and Cal-ISO perpetrated discriminatory acts pursuant to 10CF1040.1 as alleged in subsequent FERC comments and our recent production of document on the Latino Issues Forum report titled Power Against the People to provide corroborative evidence of such discrimination by the Governor, Cal-ISO, and California Energy Commission. Each of these agencies or entities, are recipients of DOE funding. FERC failed in its statutory duties under 10CFR1040 to consider such allegations pursuant to our complaint under 10CFR1040.89-5: 

Any person, individually or as a member of a class or on behalf of others, may file a written complaint with DOE alleging discrimination prohibited by the Act or these regulations.

CARE is the only intervener representing the general public, and CARE has a self-imposed duty to devote its efforts to finding an effective way to insure the protection of the civil rights of CARE and the members of the general public CARE exclusively represents. FERC failed to recognize its responsibilities under 10CFR1040.121, which required notification of the recipients, in this case the Governor, Cal-ISO, and CEC, of the opportunity for a Compliance hearing pursuant to 10CFR1040.89-9, before the FERC. FERC has abrogated its responsibilities to the public and the statutory requirements to investigate and hold hearings on CARE’s alleged civil rights violations to date, despite a preponderance of evidence that DOE fund or contract recipients are perpetrating or have perpetrated such discrimination on low-income, peoples-of-color, native-peoples, and the elderly.

CARE further provides specific citations from its complaints, comments, or motions regarding the extent of discriminatory effects on California’s communities-of-color, some perpetrated at the Commission’s direction. For example in the Commission’s 12-15-00 Order you may have erroneously “urged state official to take certain actions within their exclusive jurisdiction, including accelerating siting of needed generation” which perpetrated the discriminatory effects CARE now alleges have occurred and are occurring.

In addition, the order urged state officials to take certain actions within their exclusive jurisdiction, including accelerating siting of needed generation and transmission capacity, developing additional demand-side response programs at the retail level, and eliminating impediments to forward contracting.”  [12-15-00 FERC Order at page 8.]

In CARE's
 Case Against Independent Energy Producers Association (“IEPA”), and California parties
 including evidence of violations of law and requests for appropriate relief, page 21 (submittal 20011113-5040) we identify specific disparate impacts resulting from state and FERC policies and regulations.

The air emissions from projects approved by the CEC inflict disparate impacts on low-income and minority populations, and low-income and minority children in particular, who are sensitive receptors exposed to these point sources' criteria pollutants emitted 24 hours a day, 7 days a week (i.e., on a "24 & 7" basis). 

These disparate impacts will be further compounded by a relaxation of emission standards by air districts statewide to allow increased emissions from existing power plants, while installing peaking power plants with a waiver from Best Available Control Technology (BACT) requirements. The measures currently under consideration will allow peak emissions to occur during "spare-the-air" days when the air basin is in non-compliance of the 1-hour ozone standards. 

Further compounding this will be the fact that the very producers being given waivers for emission requirements will be allowed to charge “unjust and unreasonable” prices for the power they produce on the spot market or through long term contracts, which will disparately impact low-income and minority populations who will be faced with the choice of paying their electric bills or paying the rent and other necessities, while literally struggling to breathe.

In CARE Provides Evidence Against Independent Energy Producers Association (“IEPA”), and the California Parties Including Evidence of Violations of Title VI (Civil Rights Act of 1964) and Request for Appropriate Relief, pages 2 to 3, we identify specific disparate impacts resulting from state and FERC policies and regulations:

CARE has notified you of the economic turmoil resulting from the so-called “energy crises” at the state, national, and international level and the resulting plethora of power plants being sited in California’s communities-of-color.

As a party to these proceedings CARE has provided FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color. CARE herein provides substantial corroborative evidence of the California Parties acting in concert with IEPA to discriminate with intent in the form of the attached November 2001 Report of the Latino Issues Forum
titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy.

With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you. 

We also understand that in order to preserve our legal rights to challenge your decision in regards to the issues of discrimination we have to notify you in advance of your decision of the alleged discriminatory practices, in this case involving the siting and construct of peaking power plants on an expedited basis in California’s communities-of-color [
]. It is also our understanding that your failure to act on our notification of such discrimination may be used to establish your intention to discriminate in any ensuing judicial review. This is to formally notify you that your continued participation with the State of California in these discriminatory and illegal practices will be interpreted by CARE as admission that you also have such “intent to discriminate” in this regard.

Any certifications, license, permits, or other entitlements given the IEPA or under consideration by the state, particularly the California Energy Commission in regard to the siting, construction or operation of powerplants in California after or while engaging in the unlawful conduct violating California or federal law previously described.  This should specifically include an order that revocation proceedings be initiated and conducted by the appropriate agency or agencies or judicial tribunal.”

CARE also has identified and participated in the siting of several base load gas-fired merchant power plants approved or under consideration by the CEC that also perpetrate discriminatory effects on communities-of-color. These include but are not limited to:

1. Blythe Energy Center – Blythe/ Mesa Verde CARE has provided technical assistance in complaint before DOE Office of Civil Rights brought by California Rural Legal Assistance in behalf of Mesa Verde Organizing Committee. Technical assistance to CARE members Garncia and Figueroa who brought suit against Blythe Energy, and CEC in Riverside County Superior Court and State Appeals Court including allegations of discrimination. CARE has petitioned to intervene and objected to Blythe Energy LLC request for exemption from requirements to sell into ISO markets in FERC Docket EG02-30.

2. Los Medanos Energy Center and Delta Energy Center – Pittsburg California CARE filed a Title VI complaint with US EPA on 4-17-00 (File No: 2R-00-R9), copied electronically to Mr. Jeremy Wu of DOE HQ, on 5-31-00. EPA has accepted CARE’s complaint only regarding the California Air Resources Board and Bay Area Air Quality Management District and not CEC, as they are recipients of EPA funding. CARE is participating with these parties in an Alternative Dispute Settlement process. CARE has contacted DOE OCR to determine if there may have been some oversight in regards to DOE’s (and therein CEC’s) participation in this ADR pursuant to 10CFR1040.123.

3. Potrero Power Plant Project – Potrero Hill San Francisco CARE is participating as an intervener in the CEC’s siting process and anticipate preparation of a DOE OCR complaint with lead intervener Communities for a Better Environment following the CEC’s approval of this project in this community-of-color.

4. Fourmile Hill Geothermal Project – Mount Shasta CARE has provided expert technical assistance to the Mount Shasta Bioregional Ecology Center and Native Coalition for Medicine Lake Defense on the California Energy Commission process and funding. Title VI complaint over disparate impacts on American Indian resources on file with US Department of Interior.

CARE and other members of the public question whether or not you in fact are discriminating with intent in concert with the California Parties, and IEPA, in the permitting of new power plants in California? CARE sincerely thanks the FERC for its patience in dealing with lay members of the general public, and any error or inconvenience caused by CARE in continuing to raise these important issues, or in otherwise failing to adequately follow your procedures and regulations. Please consider this as our complaint, or motion for rehearing pursuant to 10CFR1040 or any other statutory authority or procedural mechanism, as you deem appropriate.

FERC HAS A RESPONSIBILITY TO THE PUBLIC TO INVESTIGATE 

OTHER RELEVENT FACTS RAISED BY CARE THAT WERE NOT 

ADDRESSED IN FERC’S DECEMBER 19, 2001 ORDER
CARE objects and respectfully demands that further and proper attention be given to the 12-19-01 Order's reference to a "California crisis," or an energy crisis or similar term, without carefully and fully defining and describing the nature and scope of the term used.  There is not substantial evidence in the FERC record to support the existence of conditions justifying the exercise and length of the so called emergency measures taken, as well as the suspension or violation of the Separation of Powers doctrine.  FERC has a responsibility to the public to investigate other relevant facts raised by CARE that were not addressed in FERC’s December 19, 2001 Order:

The Governor, IEPA, and the other California Parties violated environmental LORS, such as the California Environmental Quality Act, the National Environmental Policy Act, the Endangered Species Act, and other LORS requiring informed and meaningful public participation, particularly the Bagley-Keene Open Meeting Act and the California Public Records Act, by adopting regulations and procedures which, as applied by the Governor and CEC,
 has the effect of significantly amending these LORS to give the siting, construction and operation of powerplants what amounts to a substantial exemption from mandatory statutory requirements--procedural as well as substantive.  Making such amendments should be a legislative function, with full and fair opportunity for public participation and input.  

The way the previously described activities have been carried out not only violate these LORS, but also violate the separation of powers constitutional doctrine, in that the amendments have been and are being made by executive fiat, if not executive intimidation, rather than by submitting the matter to a full-blown legislative and political process, which would require the legislative admission that it is impossible to expedite powerplants while also complying with and maintaining the level of environmental protection and insuring first amendment rights required by LORS concerned with environmental protection, which would subject to careful scrutiny the critical assumption that building new powerplants on an expedited basis is a major necessity in resolving the energy crisis.”

CARE objects to and contest to your finding that “no party could reasonably have believed that the Commission intended the proceeding to be broader.  As the Commission noted in the July 25 Order, if DWR or another party believes that any of its contracts are unjust and unreasonable, it may file a complaint under FPA section 206 to seek modification of those contracts, assuming the seller is a public utility.”
 CARE as a lay member of the public had no knowledge that the proceedings where not inclusive of the DWR long term energy contracts as attested to by the number of submissions CARE has provided on this subject. We have assumed that the DWR long-term energy contracts where at your direction per your 12-15-00 Order where it states “the order urged state officials to take certain actions within their exclusive jurisdiction, including - eliminating impediments to forward contracting.”
 We had no understanding that we had not meet the requirements of FPA section 206 in our filings regarding DWR but we wish to object, for the record, to your apparent requirement for bifurcation of the hearing process on refunds for generator overcharges from the DWR long-term energy contracts extorted by these same generators in dispute. 

DWR’s long-term energy contracts and associated IOU rate schedules submitted to the Commission pursuant to FPA, section 205 (c), should be cancelled and declared void and unenforceable on grounds that include entering into contracts with parties that have violated and are violating California law in regard to the very subject matter of the contracts.

CARE objects to this because you prescribed these long-term energy contracts as California’s energy cure and now its all Californian’s swallowing this poison pill. 

“On August 30, 2001, as corrected on November 13, 2001, CARE filed a motion seeking an order canceling or suspending DWR's long-term energy contracts and associated IOU rate schedules on the basis that they were not properly filed by DWR pursuant to the FPA.   CARE bases its motion on the contention that DWR is acting as a "designated representative" as described in 18 C.F.R. § 35.1(a), because of actions that DWR has taken before the California Commission.  Mirant filed an answer in response to the motion asserting that the DWR contracts to which it is a counterparty need not have been filed because Mirant, as a power marketer with no generating assets, is not required to file service agreements.

Commission Response

The Commission disagrees with the arguments for extending refund liability to include DWR transactions.  DWR transactions are negotiated bilateral contracts for the procurement of energy on behalf of California IOUs, and are distinctly beyond the realm of ISO and PX centralized market operations that have been the subject of this proceeding since its inception.  Whether or not DWR could have conducted its transactions through the ISO is immaterial.  In addition, although some of DWR's contracts may have been in the spot market, most were not; indeed, the intent of DWR's involvement in the market was to enter into longer-term contracts.  PG&E's selection of a single reference to "California wholesale markets" not specifically limited to spot markets operated by the ISO and PX ignores the dozens of other references prior to, subsequent to, and within, the November 1 Order that acknowledge the limited scope of the proceeding.  For example, on the first page of the November 1 Order, the Commission indicated its finding that the California electric market structures and market rules, "in conjunction with an imbalance of supply and demand in California, have caused, and continue to have the potential to cause, unjust and unreasonable rates for short-term energy (Day-Ahead, Day-of, Ancillary Services and real-time energy sales) under certain conditions."
  No party could reasonably have believed that the Commission intended the proceeding to be broader.  As the Commission noted in the July 25 Order, if DWR or another party believes that any of its contracts are unjust and unreasonable, it may file a complaint under FPA section 206 to seek modification of those contracts, assuming the seller is a public utility. ISO OOM transactions, on the other hand, are purchases for the purpose of maintaining reliability on the ISO-controlled grid and are necessarily purchases of short-term energy.  They are contemplated in the ISO Tariff as a backstop to the ISO's auction markets.  It is only when the ISO market produces insufficient resources that the ISO must resort to out of market purchases.  It follows that if the price in these markets is subject to refund, then the price for the OOM transaction (which is a purchase of last resort in lieu of a market purchase) is subject to refund also.  Relatively early in this proceeding, parties sought clarification that OOM transactions would be subject to the reporting and cost justification requirements of the December 15 Order,
 and the Commission included OOM transactions when identifying those which were above the monthly proxy market clearing price in the March 9 Refund Order and subsequent notices.  The July 25 Order did not expand the scope of the proceeding but merely clarified that the OOM transactions are within suppliers' refund liability.  Thus, the appropriate refund effective date for ISO OOM transactions is October 2, 2000, the same date as for all ISO and PX spot market transactions.

In the July 25 Order, we noted the competitive advantage DWR had by virtue of its access to the ISO's control room and trading floor information as a further reason why refund liability should not attach to its transactions.  We cannot agree with California Parties that DWR had any legitimate reason to position its employees in the ISO's control room.
  California Parties fail to demonstrate why it was necessary to grant one market participant -- DWR -- preferential treatment over all other power market participants in order for the ISO to meet its obligations and responsibilities over the transmission grid.  DWR is not involved in the operation of the transmission grid and does not need the same information that the ISO needs.  As the Commission recently held in a separate proceeding, preferential disclosure to DWR of confidential market information is unacceptable.
  We also disagree that DWR is merely a customer in these markets; it has an interest in recovering the costs of its purchases from end users.

With respect to CARE's motion seeking suspension of DWR's contracts, we disagree that DWR is a "designated representative" as defined in the Commission's regulations.  Section 35.1(a) of the Commission's regulations states that, where two or more public utilities are parties to the same rate schedule, each one must file the rate schedule.  An exception to that rule, relied on by CARE, is that "[i]n cases where two or more public utilities are required to file rate schedules . . . such public utilities may authorize a designated representative to file upon behalf of all parties if upon written request such parties have been granted Commission authorization therefore."  Initially, we note that DWR's actions in proceedings before the California Commission have no impact on its status here.  More fundamentally, a discretionary arrangement between public utilities permitted by the Commission's regulations has no bearing on DWR's status.   CARE presents no basis for canceling or suspending DWR's contracts.  Accordingly, we will deny  CARE's motion.
”

CARE’s major complaint regarding these contracts that you failed to address in your 12-19-01 Order is the lack of proper notice and an opportunity for protest under the FPA section 205(c) prior to the “commencement of service” under these contracts. 

Under section 205(c) of the Federal Power Act (16 U.S.C. § 824d(c)), the DWR long-term energy contracts disclosed through legal action brought by the California Legislature and press requires that these contracts “shall be tendered for filing with the Commission and posted not less than sixty days nor more than one hundred-twenty days prior to the date on which the electric service is to commence.” DWR has failed to comply with this statutory requirement.  Therefore, the Commission must issue an order or stay canceling or suspending such long-term energy contracts and associated IOU rate schedules (yet to be submitted to the Commission). CARE submitted its motion to this effect to the FERC on August 30, 2001. (Submittal 20010904-0024.)
CARE also objects to the fact that these contracts for future base load and peaking (un-constructed) generation are based on debt financing far in excess of the actual asset value secured through said financing secured through these long-term contracts which are “void and unenforceable on grounds that include entering into contracts with parties that have violated and are violating California law in regard to the very subject matter of the contracts”
. CARE contends that these same financing mechanisms have created an actual “financial crises” for these generators as their bond ratings have been set to “junk” rating by Wall Street.
 
CARE objects to your position stating “DWR transactions are negotiated bilateral contracts for the procurement of energy on behalf of California IOUs, and are distinctly beyond the realm of ISO and PX centralized market operations that have been the subject of this proceeding since its inception,” reminding you that your 12-15-00 “ order urged state officials to take certain actions within their exclusive jurisdiction, including - eliminating impediments to forward contracting.

How can you now say the DWR long-term contracts “are distinctly beyond the realm of ISO and PX centralized market operations that have been the subject of this proceeding since its inception” and later note “the competitive advantage DWR had”?

You stated, “It follows that if the price in these markets is subject to refund, then the price for the OOM transaction (which is a purchase of last resort in lieu of a market purchase) is subject to refund also.” DWR’s long-term contracts must be Out-Of-Market transactions if they are “distinctly beyond the realm of ISO and PX centralized market operations” by your own definition of such they also must be subject to refund.

Your statement regarding DWR participation on the ISO floor demonstrates your prejudice against CARE and the lay public as a class where it states,

We noted the competitive advantage DWR had by virtue of its access to the ISO's control room and trading floor information as a further reason why refund liability should not attach to its transactions.  We cannot agree with California Parties that DWR had any legitimate reason to position its employees in the ISO's control room.   California Parties fail to demonstrate why it was necessary to grant one market participant -- DWR -- preferential treatment over all other power market participants in order for the ISO to meet its obligations and responsibilities over the transmission grid.  [Emphasis added]

CARE objects to your failure to address our concern for the ISO’s independence in our submission where it states,

Until January 2001 CAISO's managing board included representatives from among the generators/ traders, including IEPA.  CAISO is now controlled by the state government through the Governor’s appointees. At its inception CAISO was to be an “independent technical and professional organization” created to manage the flow of electricity and ensure reliability along the long distance, high-voltage power lines that make up the bulk of California’s transmission system.  Today, CAISO is controlled by stakeholders.  Under the current CAISO governance scheme only one stakeholder, the State of California, a political organization as opposed to an “independent technical and professional organization,” controls the board.”

CARE wishes to remind the Commission that in our original complaint EL01-2 we alleged the existence of an ISO/generator trust to contrive a supply shortage, to raise the price of power, and justify construction of pending power plants before the CEC. Your response in your 11-01-00, and 12-15-00 Orders was to reorganize the ISO governing board because of apparent “conflicts of interest”. While you have consistently rejected our allegation of anti-trust activities between the then generator controlled ISO board and IEPA, admittedly without an investigation
, you have reorganized the ISO governing board giving control to the Governor who has appointed the new Governing board with its own apparent conflicts-of-interest, which you have now documented in your 12-19-01 Order. CARE wishes to formally object to your apparent prejudicial act against CARE and other members of the lay public to use the “competitive advantage DWR had - as a further reason why refund liability should not attach to its transactions” as a reason to deny CARE’s motion seeking an order canceling or suspending DWR's long-term energy contracts. CARE is not associated with the California parties nor the IEPA. We therefore object to your action in regards to our motion and interpret such as prejudicial and an illegal abuse of discretion on your part against us and other members of the public. 

CARE objects to your use of the “refund effective date for ISO OOM transactions is October 2, 2000” contending instead that the refund effective date is May 1, 2000 instead.

The July 25 Order did not expand the scope of the proceeding but merely clarified that the OOM transactions are within suppliers' refund liability.  Thus, the appropriate refund effective date for ISO OOM transactions is October 2, 2000, the same date as for all ISO and PX spot market transactions.

CARE hereby respectfully demands that by way of rehearing or any other reasonably effective procedural device that you reconsider CARE’s motion seeking an order canceling or suspending DWR's long-term energy contracts. We further seek by way of rehearing or any other reasonably effective procedural device that you reconsider your reorganization Order regarding the ISO governance. We must assume your forthcoming order regarding refunds for overcharges by generators (both public or private) will give due consideration to CARE’s submission in this regard. Please accept our thanks to the FERC for its patience in dealing with lay members of the general public, and any error or inconvenience caused by CARE in continuing to raise these important issues, or in otherwise failing to adequately follow your procedures and regulations.

CARE provided in its 1-16-01 Petition for Rehearing under EL01-2, and the 12-15-00 Order in EL00-95 et.al. a request that FERC provide an escrow mechanism to protect consumers and distributors of power from generator incurred overcharges.

That the Commission provide the consumers of power, and the owners of electric transmission facilities, of the affected area with an appropriate escrow account mechanism to be used to withhold a portions of their utility bills, used in payment to Generators of power, in an escrow account until such time as administrative and judicial remedies are exhausted, or transmission facilities are determined by appropriate state and federal authorities to be adequate and reliable during periods of peak demand. At such time as Generators of power establish that administrative and judicial remedies are exhausted, or transmission facilities are determined by appropriate state and federal authorities to be adequate and reliable, Owners of electric transmission facilities shall refund Generators of power's deposit with interest accrued at rates set pursuant to 18 CFR Section 154.501(d).”

On 3-13-01 the City of San Diego petitioned for an order requiring the sequester of seller funds for potential refunds by the FERC

On March 13, 2001, the City of San Diego filed a motion for an order requiring sellers of wholesale power in California to sequester funds to satisfy refund obligations.  Specifically, the City of San Diego requests that the Commission order these sellers to sequester any amounts collected from sales that are in excess of costs and maintain these amounts, with accumulating interest, adequate enough to pay potential refund obligations.  The County of San Diego filed an answer in support of the City of San Diego's motion in which it argued that the Commission must protect the beneficiaries of potential refunds.  

The Pinnacle West Companies, Duke, Williams, PPL Energy Plus, LLC, PPL Montana, LLC, Enron Power Marketing, Inc., and Reliant filed answers in opposition to the City of San Diego's motion to sequester funds.  All of these parties contend that the City of San Diego's motion is premature and speculative in that there has been no showing that the sellers will be unable to pay any refunds, if they even exist.  Enron, the Pinnacle West Companies, Duke, also argue that the City of San Diego is attempting to circumvent the Commission's policies or orders, such as the December 15 and March 9 orders, through the imposition of cost-based regulation.  PPL Energy Plus, LLC and PPL Montana, LLC submit that the harms of the motion greatly outweigh any benefits and that the Commission should only grant the motion if the movant makes the same showing necessary to obtain a preliminary injunction.  

Commission Response
The Commission has found that requiring escrow payments pending resolution of a dispute is a form of equitable relief that temporarily protects a party's rights.
  This form of equitable relief has been found appropriate when a preliminary assessment of the merits of the underlying dispute demonstrate the potential for irreparable harm or that it would be in the public interest.
  However, in this case, we agree that the City of San Diego's concern that the wholesale electric energy sellers will not have money to pay potential refund amounts is speculative.
  The City of San Diego simply has not shown that these sellers are unable to pay.  Moreover, the City's request is particularly inappropriate in light of the large amounts that have not been paid to sellers for those sales; indeed, the ISO only recently invoiced purchasers for transactions in January 2001 and forward.
  Accordingly, we deny the City of San Diego's motion requesting that sellers of wholesale power in California sequester funds to satisfy potential refund obligations.

In light of VERY RECENT events
 in regard to the FERC's decision not to grant the otherwise appropriate relief of sequestering funds (paying into escrow) based on the express finding that the concern over the wholesale electricity sellers' (in)ability to pay potential refund amounts is "speculative" CARE hereby respectfully demands that by way of rehearing or any other reasonably effective procedural device, the FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertains to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order. PLEASE TAKE NOTICE that your failure to comply with this demand may (and most probably will) be raised in any ensuing judicial review of these FERC proceedings. 

In the 12-19 Order the FERC made the specific finding that the escrowing of funds is appropriate in this case.  This is a finding that may not be disregarded, or taken back, presumably because it's based on substantial evidence and a correct reading of the law.  After making the finding, the FERC then ruled that, based on then existing conditions, there was no evidence supporting the conclusion that escrowing of funds was necessary.  In other words, at the time the finding was made there was nothing to show the generators wouldn't have the assets to satisfy refund awards.  That has now changed, not only by Enron, but also by other generators, some if not most of which are reportedly disposing of (liquidating) assets to make ends meet.

CARE has been a leading advocate for the competitive market place in energy. We have had to re-evaluate this position and we ask that you re-evaluate your position as well, due to the following:

1. The process to date indicates de-regulation is not working very well, if at all.

2. Up until recently, only the public was getting "screwed" with overcharges for electricity.

3. The ENRON bankruptcy changes that.  The fact that Enron went bankrupt probably indicates the public was about to get some of their money back, but it had already been distributed outside the ENRON corporation to the various limited partnerships, and other shady deals made to get highly questionable if not flat-out illegal capital financing off the books.

4. We suggest, nay respectfully demand, you incorporate the ENRON bankruptcy into the hearing, in order to determine what funds ENRON has diverted, and why ENRON was not in a position to maintain its trading positions. This bears on several relevant facets, including but not limited to the remedy for the public.

5. Overall objective:  De-regulation is not workable as structured in California, and one of the strongest proponents, ENRON has now gone bankrupt.  A return to a regulated utility industry is to be preferred in order to secure the relief the parties in these various proceedings request.

6. The fundamental reason ENRON went bankrupt is that it had to deal with two fundamental elements of risk that are eliminated in a regulated utility structure.  These elements are (1) The need to make very accurate to the day and hour forecasts of future power demand, and (2) Much greater risk and thus much higher interest rates than required for conventional utility financing where the lender, the widow or orphan, is guaranteed a fair return on a relatively risk free investment while ENRON had to pay for risk capital that might well be lost. A PUC can effectively adjust future rates to insure a past year has achieved a fair return, a practice not possible in the competitive market.

The market forecast risk is illustrated by events growing out of Sept 11, 2001 will be shown to have swamped an already foundering ship.  The 9/11 terrorist attack reduced oil and natural gas demand in a totally unforeseen way, and probably was the straw that broke the ENRON camel's back.  The entrepreneur makes big money by taking unhedged risks into the forward market.  When he guesses wrong he looses big, which increases his cost of risk capital and may start a vicious downward spiral.  The market risk triggers a cost of capital risk and the reaction destroys the company. Unfortunately others, the consumers, the contract holders, and the employees all loose.

CARE believes careful studies will show these two factors make power in the "competitive unregulated market" inherently much more expensive, by from 50 to 100%. The legislation (Federal Power Act) setting up FERC can use this inherently higher price to roll back this whole mess.  The FPA section was extensively quoted in the December 15, 2000 order, indicating FERC is obligated to require wholesale prices bear a fair relationship to costs of production or words to that effect, and the voluminous record, however convoluted, does not show this test to be met.

In closing for now, CARE sincerely thanks the FERC for its patience in dealing with lay members of the general public, and any error or inconvenience caused by CARE in continuing to raise these important issues, or in otherwise failing to adequately follow your procedures and regulations are not only regrettable but serve to further point out CARE's desperate need for expert, professional and technical assistance.  Thank you kindly and Happy Holidays to all.

Respectfully Submitted,
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Michael E. Boyd President, CARE 12-31-01
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CERTIFIED MAIL # 7000 1670 0002 9182 9556 In Reply Refer to:
RETURN RECEIPT REQUESTED EPA File No: 2R-00-R9

Michael E. Boyd

CAlifornians for Renewable Energy
821 Lakeknoll Drive

Sunnyvale, California 94089

Re: Partial Acceptance of Administrative Complaint

Dear Mr. Boyd:

On April 17. 2000, you filed a complaint with the U.S. Environmental Protection Agency.
Office of Civil Rights, on behalf of CAlifornians for Renewable Energy, Inc. The complaint
alleges violations of Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000d e?
seq., and EPA’s regulations implementing Title VI found at 40 C.F.R. Part 7 by the California
Energy Commission, Bay Area Air Quality Management District and the California Air Resources
Board in their approval of the Pittsburg District Energy Facility (CEC docket 98-AFC-1) and the
Delta Energy Center (CEC docket 98-AFC-3). The complaint also alleges that discriminatory
effects resulted from the review and oversight of the Pittsburg District Energy Facility and Delta
Energy Center projects by the U.S. EPA Region 9 Air Division and the review of the PSD permit
for the Delta Energy Center, docket number PSD-99-76, by the Environmental Appeals Board .
The purpose of this letter is to inform you that your complaint has been partially accepted for
investigation by EPA.

In the complaint you specifically allege that actions by recipients relative to the Pittsburg
District Energy Facility and Delta Energy Center projects will inflict “disparate impacts from
criteria pollutants” on low income and minority populations which “already suffer elevated levels
of occurrences of asthma, and breast cancer, along with increased human mortality attributable to
particulate matter exposure.” You also allege that the Pittsburg community “experience(s] these
affects disparately in comparison to non-minority non-low income populations within Contra
Costa Community and in the surrounding counties.

Under Title VI, a recipient of federal financial assistance may not discriminate on the basis
of race. color, or national origin. Pursuant to EPA’s Title VI implementing regulations, OCR
conducts a preliminary review of Title VI complaints for acceptance, rejection, or referral. 40
C.F.R. § 7.120(d)(1). Your complaint meets all of the jurisdictional requirements in 40 C.F.R.
Part 7 with respect to CARB and BAAQMD. First. your complaint is in writing. 40 C.F.R. §
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[image: image3.png]7.120(b)(1). Second, you allege that the approval of the Pittsburg District Energy Facility CEC
and the Delta Energy Center will cause disparate impacts in violation Part 7 as described above.
40 C.F.R. § 7.120(b)(1). Third, the alleged discriminatory acts occurred on October 25, 1999,
the approval date of Pittsburg, and March 22, 2000, the approval date of Delta, both of which are
within 180 days of the date on which your complaint was filed with EPA. 40 C.F.R. §
7.120(b)(2). Fourth, CARB and BAAQMD were recipients of EPA financial assistance at the
time of the alleged discriminatory act. 40 C.F.R. § 7.15. Based on these facts, your complaint is
accepted for investigation with respect to the allegations described above against CARB and
BAAQMD.

Your complaint does not meet the jurisdictional requirements in 40 C.F.R. Part 7 with
respect to CEC, EPA Region 9 Air Division and the EAB. The CEC is not a recipient of EPA
funding and neither the EPA (including its Regional Offices), nor the EAB are subject to Title VI
or Part 7. Based on these facts, your allegations against the CEC, EPA Region 9 Air Division and
the EAB are rejected.

EPA’s Title VI regulations provide that OCR must attempt to resolve complaints
informally whenever possible (40 C.F.R. § 7.120(d)(2)). Accordingly, OCR will discuss, at any
point during the process, offers to informally resolve the complaint, and will, to the extent
appropriate, facilitate an informal resolution process with the involvement of affected
stakeholders. At this time, your complaint is already undergoing an informal resolution process
with Ms. Joann Asami. Please contact Ms. Asami at (415) 972-3929 if you have any questions
regarding this process.

If you have any questions, please contact Eva Hahn by phone at (202) 564-8186, or by
mail to the U.S. EPA, Office of Enforcement and Compliance Assurance (Mail Code 2201A),
Title VI Task Force, 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

! / -, —-
. - P Aied e
[ - -

-

Karen D. Higginbotham
Acting Director




To:
Poli Marmolejos


Director, Office of Civil Rights


US Department of Energy


1000 Independence Ave.


SW Washington D.C. 20585


e-mail: poli.marmolejos@hq.doe.gov 

From:
Michael E. Boyd


President, (CARE)


CAlifornians for Renewable Energy, Inc.


821 Lakeknoll Drive


Sunnyvale, CA 94089


e-mail: michaelboyd@sbcglobal.net
Dear Mr. Marmolejos,


I am attaching a copy of CARE’s petition for rehearing before the Federal Energy Regulatory Commission on CARE’s complaints EL01-2 1 and EL01-65 2, and its participation as a lay member of the public in these complex and uncertain proceedings regarding California’s and the Western United States’ Energy Markets as an Intervener in Docket EL00-95 et.al. CARE provides herein our basis for a complaint of discrimination under 10CFR1040 by the California Parties 3 and Independent Energy Producers Association against California’s communities-of-color, low-income, the elderly, and other native peoples. As a party to the FERC proceedings CARE has provided FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color. CARE has provided FERC substantial corroborative evidence of the California Parties acting in concert with IEPA to discriminate with intent in the form of a submission of a November 2001 Report of the Latino Issues Forum titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy. 

CARE also has provided corroborative evidence of other discrimination in permitting by CEC and other discriminatory actions by the other California Parties and IEPA as far back as June 14, 2000 which the FERC has to date refused to even investigate. An example of this is CARE Title VI complaint currently under review by US EPA over the Los Medanos Energy Center and Delta Energy Center alleging discrimination by CEC, the Bay Area Air Quality Management District, California Air Resources Board, and City of Pittsburg. Unfortunately I received no response back from DOE from my 4-17-00 EPA OCR complaint e-mailed 5-30-00 to DOE. I was hoping we could include DOE and therein CEC participation in our Alternative Dispute Resolution process currently under way with BAAQMD, and CARB with EPA sponsorship?

CARE asks that you review the attached petition for rehearing and provide us guidance on what CARE is required to provide to you in the form of documentation to trigger your requirement to investigate our complaint? Please examine our petition and provide a checklist of missing data you might require.

Thank you for your consideration in this matter.

Respectfully Submitted,
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Michael E. Boyd President, CARE 12-31-01

(408) 325-4690

(408) 891-9677 (c)

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.

I hereby certify that I have additionally this day served the foregoing document upon the Director-Office of Civil Rights US Department of Energy, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al.

Dated at this 31st day of December 2001.

Respectfully submitted,
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President, CARE 

(408) 325-4690

821 Lakeknoll Dr, 

Sunnyvale, CA 94089
� RIMS submittal 20001010-0051.





� RIMS submittal 20010417-0051.


� CARE's call for help is based on the precise fact that CARE lacks this same expertise, as well as expertise in technical legal and scientific matters involved in FERC proceedings, and the fact it does not have the resources to retain experts including legal counsel to fully participate in the Commission's processes, as is required under the FPA and 10CFR1040. CARE objects, and it is CARE's position that FERC's discriminatory and illegal practices constitute admissions that, pursuant to established authority in this area of law, you also have the “intent to discriminate” by claiming a lack of jurisdiction over the enforcement of fundamental constitutional rights. CARE also notes for the record that FERC has failed to carry out its statutory duty to hold a compliance hearing on CARE’s civil rights complaint, pursuant to 10CFR1040, based, without limitation, on submissions, evidence and information presented under Docket EL00-95, EL01-2, and EL01-65 (as shown on the Commission’s RIMS web site).





4 CARE is a citizens group organized to allow its members to associate for political as well as other purposes to carry out activity protected by the first amendment of the federal constitution.  These rights may not be impinged upon by procedural requirements that are not reasonable in light of all pertinent circumstances, not least of which is CARE's lack of resources to properly participate, and the refusal to provide those resources, in whole or in part.





� Another ludicrous concept is that the agency itself determines if the recipient of the public participation funds used them for a purpose beneficial to the agency, thus assuring, virtually by definition, that the funds not be used to challenge the agency's jurisdiction, constitutional compliance, internal procedures, etc.  (See also discussion of reimbursement rather than compensation, above at 4.)


� The California Board believes that Scheduling Coordinators are particularly well positioned to take advantage of gaming opportunities in the CalPX and CAISO’s markets because they often bid on behalf of more than one seller. In effect, the benefits of divestiture—reducing concentration of ownership—can be undermined if a single Scheduling Coordinator is able to bid on behalf of multiple suppliers.





� We reiterate here that “CARE contends that California’s current and proposed power plants are clustered in low-income and minority communities” in subsequent FERC comments and our recent production of documents to provide corroborative evidence of such discrimination by the Governor, Electricity Oversight Board, Cal-ISO, and California Energy Commission on a statewide basis. Each of these agencies or entities, are recipients of DOE funding or covered under DOE contract.


� On this CARE notes for the record that FERC staff admitted to its failure to investigate CARE’s Civil Rights and Anti-trust complaint in its November 1, 2000 Staff report “In the time available for this investigation it was not possible to determine whether individual market participants abused their market power. An option available to the Commission is to direct staff to conduct a further investigation into individual conduct during the past summer.”[Part I of the Staff Report - FERC Summer 2000 Price section 6 p. 6-17]


� CARE is the only citizen group intervener in these FERC proceedings acting for the exclusive benefit and on behalf of the general public. 





� The California Parties are the State of California, California Electricity Oversight Board, California Public Utilities Commission, California Energy Commission, California Department of Water Resources (intervener CARE’s alleged IOU “designated representative” in the purchase of power), and Investor Owned Utilities San Diego Gas and Electric Company and Southern California Edison.  Pacific Gas and Electric has continued to act as an independent party in these proceedings.





� RIMS submittal 20011113-5040.


� As alleged above this was done pursuant to the Commission’s 12-15-00 Order


� RIMS Submittal 20011210-5052


� California Energy Commission.





� CARE's  Case Against Independent Energy Producers Association (“EPA”), and California Parties Including Evidence of Violations of Law and Requests for Appropriate Relief p. 21  (RIMS Submittal 20011210-5052)


� 12-19-01 Order page 57.





� 12-15-00 Order page 8.





� RIMS submittal 20011113-5040





� Apparently you are taking the word of Mirant (IEPA) over CARE’s RIMS Submittal 20011210-5052 where we stated “The body of evidence supporting these contentions includes, first, FERC's  07-25-01 order (96 FERC,  61, 117) Granting Motion for Clarification on Mirant’s request allowing generators to exceed their emission runtimes without losing valuable future emission allowances.” How can your approve Mirant to “exceed their emission runtimes” while accepting their claim to be “a power marketer with no generating assets”?





� November 1 Order, 93 FERC at 61,349, emphasis added.


� See, e.g., Requests for Rehearing of the December 15 Order of ISO, PPL.  See also comments of Reliant in Docket No. EL01-23-000 at 8 (filed soon after issuance of the December 15 Order, noting that prices for OOM transactions are subject to the Commission's review under the existing price mitigation scheme).


�In a status report filed on October 12, 2001, in Docket No. ER01-889-000, the ISO informed the Commission that DWR no longer had access to its control room as of September 1, 2001.


�Reliant Energy Power Generation, Inc., et al. v. California Independent System Operator Corp., 97 FERC ¶ 61,215 (2001).


� Mirant correctly concludes that its contracts with DWR were not required to have been filed.


� Submittal 20011113-5040.





�  Submittal 20011226-5064.


� CARE here reiterates for the record that FERC staff admitted to its failure to investigate CARE’s Civil Rights and Anti-trust complaint in its November 1, 2000 Staff report “In the time available for this investigation it was not possible to determine whether individual market participants abused their market power. An option available to the Commission is to direct staff to conduct a further investigation into individual conduct during the past summer.”[Part I of the Staff Report - FERC Summer 2000 Price section 6 p. 6-17]


�   Californians for Renewable Energy, Inc's request for rehearing of FERC's 12/15/00 Order re Independent Energy Producers, Inc et al under EL01-2. 1-16-01 (RIMS submission 20010118-0030).


� Public Service Company of New Hampshire v. New Hampshire Electric Cooperative, Inc., 55 FERC ¶ 61,028 at 61,079 (1991).


� Id.


� See Duke Energy Moss Landing LLC and Duke Energy Oakland LLC, 86 FERC ¶ 61,187 at 61,657 (1999).


� See California Independent System Operator Corp., 97 FERC ¶ 61,151 (2001).


� 12-19-01 Order pp. 53-54.





� See Request for Hearing of CAlifornians for Renewable Energy, Inc. under EL00-95 ET AL. for further discussion of our motion CARE’s RIMS submission 20011226-5064 (see also attachments hereto the contents of which are fully incorporated by this reference).


1 RIMS submittal 20001010-0051.





2 RIMS submittal 20010417-0051.


3The California Parties are the State of California, the Governor, California Electricity Oversight Board, California Public Utilities Commission, California Energy Commission, California Department of Water Resources (intervener CARE’s alleged IOU “designated representative” in the purchase of power), and Investor Owned Utilities San Diego Gas and Electric Company and Southern California Edison.  Pacific Gas and Electric has continued to act as an independent party in these proceedings.
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