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Docket No. EG02-30-000

MOTION TO INTERVENE WITH FINANCIAL HARDSHIP AND PROTEST OF Blythe Energy, LLC Notice of Application for Commission Determination of Exempt Wholesale Generator Status
Pursuant to Rules 211 and 214 of the Federal Energy Regulatory Commission’s (“FERC” or “Commission”) Rules of Practice and Procedure, 18 CFR §§ 385.211 and 385.214, CAlifornians for Renewable Energy, Inc. (“CARE”) moves to intervene and protests the November 14, 2001 filing of Notice of Application for Commission Determination of Exempt Wholesale Generator Status by Blythe Energy, LLC (the Applicant), purportedly in compliance with a determination of exempt wholesale generator status pursuant to Part 365 of the Commission's regulations.

On behalf of CAlifornians for Renewable Energy, Inc, (CARE), as a duly authorized agent thereof, Michael Boyd hereby petitions to be excused from

Filing 14 Copies with the Commission Docket Unit.
Serving its papers on all other parties of record by US Mail.

Petitioner, Michael E. Boyd representing, states:

1. Under 16 U.S.C., § 825q-1, and/or other applicable laws or regulations, the Commission is expressly authorized to provide compensation for reasonable attorney's fees, expert witness fees, and other costs of intervening or participating in a proceeding before the Commission to any person whose intervention or participation substantially contributes to the approval, in whole or in part, of a position advocated by such person.  Such compensation may be paid where, as is true in CARE's case, the Commission determines that:                                           

       
(A) the proceeding is significant, and

(B) the person's intervention or participation in such proceeding without receipt of compensation constitutes a significant financial hardship to that person.

2. To the best of its limited ability, without proper legal or other professional assistance, CARE has participated in the underlying project’s certification proceedings before the California Energy Commission in its docket 99-AFC-8. CARE within its limited resources has provided technical assistance to two members of CARE, Ms. Carmela Garnacia, and Mr. Alfredo Figueroa. Ms Garnacia was a formal intervenor in the CEC’s siting case 99-AFC-8. Both of these members of CARE, whom are of Native-American ethnic descent believe that the proposed project was approved for certification by CEC in concert with Blythe Energy, LLC as an act of intentional discrimination against the community of Blythe and Mesa Verde which is predominantly composed of low-income, native peoples, and peoples-of-color. CARE simply does not have the resources to obtain legal counsel or other expert assistance, which, given the highly technical, complex and voluminous nature of the subject matter, are absolutely essential for CARE and other members of the public to fully, fairly, knowledgeably and meaningfully participate in this Commission's statutorily mandated administrative process.  Therefore, CARE respectfully requests that the Commission provide CARE with appropriate compensation for the essential costs of public participation compensation or other assistance to facilitate our public participation, including but not limited to an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.  Moreover, it is essential that the financial assistance be provided before, not after, the administrative or judicial proceedings have occurred because, as any reasonable person knows, it is not possible to obtain competent legal and expert professional services without either advance or concurrent payment.  

4.  Petitioner has an interest in the proceeding in that CARE is a non-profit California public benefit corporation established to insure that new renewable energy supplies are developed in preference to non-renewable energy supplies, and to educate the public concerning such matters, particularly elected or appointed officials and decision makers. Additionally, CARE seeks to give members of the public a vehicle for associating with one another for the specific purpose of taking political action and otherwise protect the residents of the state of California from adverse environmental and socioeconomic impacts associated with new non-renewable energy sources. No other party can represent CARE’s interest in this matter, and to the extent required to participate in this proceeding, CARE accepts the record as it currently stands. Please be advised that we are agreeing to the record as it currently stands "only to the extent required to comply with the Commission's conditions allowing further intervention or participation, and with a full reservation of right to, without restriction as to the agreement required by the Commission, challenge the condition imposed based on constitutional, statutory, regulatory or case law.”

5. CARE is seeking leave to file its documents via the FERC’s E-filing system as it has done with its comments to the above-cited CEC docket in this case, and service to the other parties in this case via e-mail to those parties so listed on the Service List.

6. Petitioner does wish to and hereby reserves the right to present evidence and cross-examine witnesses, and exercise all other rights it is entitled to under constitutional, statutory, regulatory, case law or other appropriate authority.

7. Michael E. Boyd, who is not an attorney and has not received formal legal training, nor is a qualified expert in most if not all the technical and scientific fields involved in this proceeding, will represent petitioner at this time, with supplemental representation, in whole or in part, by legal counsel and expert witnesses to be provided upon issuance of the Commission’s leave for compensation for such professional services.

CARE protests (objects to) the November 14, 2001 filing of Notice of Application for Commission Determination of Exempt Wholesale Generator Status by Blythe Energy, LLC (the Applicant), purportedly in compliance with a determination of exempt wholesale generator status pursuant to Part 365 of the Commission's regulations. Applicant states, “ that it is a Delaware limited liability, company engaged directly and exclusively in the business of developing and operating an approximately 520 MW generating facility located in Blythe, California.  Electric energy produced by the facility will be sold at wholesale or at retail exclusively to foreign consumers.” 

CARE has participated in the FERC’s administrative proceedings as an Intervener in Docket EL00-95 et.al., and also via its two related complaints in dockets EL01-2, EL01-65. Under 95 FERC 62,243 Order On Rehearing of Monitoring and Mitigation Plan for the California Wholesale Electric Markets, Establishing West-Wide Mitigation, And Establishing Settlement Conference (Issued June 19, 2001) the FERC recognized California’s “seriously flawed electric market”. 

“After carefully considering the record, the Commission reaffirmed its general finding that, as a result of the seriously flawed electric market structure and rules for wholesale sales of electric energy in California, unjust and unreasonable rates were charged, and could continue to be charged during certain times and under certain conditions, unless certain targeted remedies were implemented.  San Diego Gas & Electric Co., et al. 93 FERC 61,294 (2000)("December 15 Order").” 
   

San Diego Gas & Electric Co., et al. 93 FERC 61,294 (2000)("December 15 Order") established remedies requiring new generation to be interconnected to the ISO grid to enhance “system reliability and reduce price volatility”.

“The Commission required the ISO and the IOUs to file generation interconnection procedures to facilitate the interconnection of new generators or existing, upgraded generators, thereby enhancing system reliability and reducing price volatility.” (ibid p.32)

On April 26, 2001, the Commission adopted a prospective monitoring and mitigation plan for real-time California wholesale electric markets which replaced that previously in effect.  The Commission's plan enhanced the ISO's ability to coordinate and control planned outages by implementing additional mitigation as follows:

“Required sellers with PGAs, as well as non-public utility generators located in California that voluntarily make sales through the ISO's markets or use the ISO's interstate transmission grid (with the exception of hydroelectric power), to offer all their available power in real time during all hours [and] established a mechanism for price mitigation for all sellers (excluding out-of-state generators) bidding into the ISO's real-time market during a reserve deficiency, beginning at a Stage 1 alert (i.e., when reserves are below 7 percent).  This mechanism provided a formula (based on gas-fired generation) for the ISO to use to establish the real-time market clearing price when mitigation applies.  Higher bids were permitted if they could be justified.” (ibid p.32)

CARE contention is that under FERC Orders relevant to EL00-95 et. al., the Blythe Energy, LLC application to allow its generation to “be sold at wholesale or at retail exclusively to foreign consumers” is contrary to those mitigation measures herein identified.

CARE further contends that the Blythe Energy LLC application is contrary to the FERC’s intentions for those mitigation measures adopted to eliminate “megawatt laundering”. FERC’s (“June 19, 2001 Order”) established the need for these mitigation measures to eliminate these practices stating;

Uniform price mitigation for California and the balance of the West should reflect the same essential competitive market principles, while recognizing the significant differences in the structure of those markets.  It also should eliminate incentives for so-called "megawatt laundering". 
 (ibid p.8)
Several rehearing requests are concerned about generators avoiding the must-offer requirement through so-called "megawatt laundering" where a generator sells power to an out-of-state marketer, who then reimports that power to avoid a mitigated price. 
  The Commission clarifies that the must offer obligation applies to all sellers who own or control generation by contract.  Moreover, the mere fact that a generator has a contract to provide power to a marketer does not exempt the generator from the must-offer obligation for energy that the marketer is not scheduling.  As long as the generator has available energy, the generator has the obligation to offer that power into the ISO's auction market.  Moreover, as described later, all marketers in the ISO's markets must now be price takers and cannot justify a bid higher than the mitigated price. (ibid p.23) 

In the April 26 Order, the Commission noted that several commenters  complained that generators may avoid the Commission's mitigation requirements through "megawatt laundering."  In that order, the Commission recognized that the California market is integrated with other states and instituted the instant investigation.  In addition, the Commission extended the must-offer obligation to include non-public utility generators in California which currently make use of the ISO's interstate transmission grid.  In their comments, CPUC, DWR, TURN/UCAN, and CEOB request that the Commission also address megawatt laundering in this proceeding.

As discussed above, megawatt laundering will no longer be a concern due to our revised mitigation plan.  First, the mitigation plan will be for all hours and will be applicable uniformly throughout the WSCC.  Second, both sales within and outside California will be treated uniformly including sales by marketers.  As a result of these modifications, this strategy cannot be used to avoid potential mitigation. (ibid p.39)
MASSEY, Commissioner, concurring in part:

Today's order brings expanded price restraints mitigation to a broken market.  I support the order because it adopts measures that I have been championing for the past eight months.  Price controls are now extended to the entire western interconnection, thereby eliminating the "megawatt laundering" problem that has vexed the mitigation programs adopted by the Commission and the ISO over the past year.  Cost-based price constraints are now extended to all hours, not just those of reserve deficiency.  We have long needed 24 x 7 coverage, and now we finally have it.  The price caps will remain in place until September 2002, giving the market two full summers to correct.  I endorse these measures.” (ibid p.73)

By granting the Blythe Energy, LLC application to allow “electric energy produced by the facility [to] be sold at wholesale or at retail exclusively to foreign consumers” you are circumventing the Commission’s Orders in EL00-95, and creating the means for Blythe Energy, LLC to continue the practice of “megawatt laundering” which exacerbates the “seriously flawed electric market structure” you have identified. 

CARE has notified you of the illegal long-term contracts negotiated by the Governor, the plethora of natural gas power plants being sited in California’s communities-of-color, and the economic turmoil at the state, national, and international level that has resulted. Blythe Energy LLC provides just one example of this. With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you. We also understand that in order to preserve our legal rights to challenge your decision in regards to the issues of discrimination we have to notify you in advance of your decision of the alleged discriminatory practices. It is also our understanding that your failure to act on our notification of such discrimination may be used to establish your intention to discriminate in any ensuing judicial review. This is to formally notify you that your continued participation with the State of California and Blythe Energy LLC in these discriminatory and illegal practices will be interpreted by CARE as admission that you also have such “intent to discriminate” in this regard.

Respectfully submitted,
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Michael E. Boyd 11-27-01

President, CARE (408) 325-4690

821 Lakeknoll Dr, Sunnyvale, CA 94089

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EG02-30-000 Rule 2010(f)(3) provides that I may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.

Dated at this 27th day of November 2001.

Respectfully submitted,
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President, CARE 

(408) 325-4690

821 Lakeknoll Dr, 

Sunnyvale, CA 94089






� 95 FERC 62,243 Order On Rehearing of Monitoring and Mitigation Plan for the California Wholesale Electric Markets, Establishing West-Wide Mitigation, And Establishing Settlement Conference (Issued June 19, 2001) p. 32.


�The term "megawatt laundering" describes behavior where a supplier schedules supply out of state and then re-imports that power to avoid a mitigated price.


�Rehearing Requests by ISO, CMUA, Metropolitan, NCPA, SMUD, San Diego, Edison.
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