CAlifornians for Renewable Energy, Inc. (CARE)

C/o Michael E. Boyd mike.boyd@aspect.com
821 Lakeknoll Drive

Sunnyvale, CA 94089

(408) 325-4690
Attorney General Bill Lockyer

State of California

Department of Justice

1300 I Street, Suite 125

P.O Box 944255

Sacramento, CA 94244-2550

Dear Attorney General Lockyer,


I have not received a response to my letter to you on May 20, 2001 in which I “request that you represent CARE in the FERC proceedings, and other proceedings in which CARE should have legal standing”.   

In your April 27, 2001 letter you stated, “to claim a share of the State’s recovery under the Act, you must comply with all of the Act’s whistleblower provisions or procedures”. CARE alleges Governor Davis, has been duped, by the energy producers (herein referred to as the Cartel) as identified in figure 1. 

The Cartel violated the false claims act in that these parties filed false requests or demands of the state. Figure 1 demonstrates that the Cartel has been able to file these false claims against the State in the form of long-term contracts negotiated with the Governor’s office (without legislative and public review) for power for fixed pricing far in excess of the cost of production. Additionally the press has reported, “about 70 percent of the electricity to be sold under the contracts with 18 companies is coming from power plants that are still under development and have yet to switch on”
.  

As you know CARE has filed two complaints against these 18 companies with the Federal Energy Regulatory Commission FERC over California’s contrived power shortage in dockets EL01-2, and EL01-65, and the resulting unjust and unreasonable pricing created by these same 18 companies’ ability to withhold production with impunity from prosecution or even refunds.  These long-term contracts provide substantial evidence of their ability to utilize their illegal “market power” to leverage construction of their pending generation facilities under consideration by the state’s energy commission at 100% public expense. An 

example of this is Calpine Corp. [image: image2.png]&
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which under the terms of the 20-year contract signed by the governor 2/26/01 will (through their false claims) fleece all Californians for in excess of $3.5 billion in windfall profits. This contract for 495 MW of peaking power over twenty years at $73/MW amounts to $23/MW over the cost of production which is about 50/MW including natural gas. Over the twenty years of the contract this amounts to two billion dollars of windfall profits for Calpine. Additionally under the terms of this contract Calpine will receive an additional $90 million annually from the state from 2001 to 2006, and an additional $80 million annually from the state from 2006 to 2021, for additional windfall profits of $1.65 billion.  Calpine is being allowed to fleece tax-payers funds to the tune of $3,650,000,000 over twenty years for energy generation projects that have not yet been proposed, approved, or constructed, demonstrates their intent to defraud these taxpayer funds. Another example of this is Mirant which will gain ~$700 million in windfall profits for its one 18 month contract at $149/MWh for 500MW over 18 months. Both these companies have pending new generation projects before the CEC, and both who CARE has alleged have culpability for the energy crises that resulted when they took their three plants down for scheduled maintenance on June 14, 2000 
.

 Both the Governor and the Cartel, violated environmental LORS such as CEQA and other public participation LORS as the Bagley-Keene Open Meeting Act, and the California Public Records Act, by adopting regulations and procedures which, as applied by the Governor and CEC, has the effect of significantly amending these LORS to give the siting, construction and operation of powerplants what amounts to a substantial exemption from mandatory statutory requirements--procedural as well as substantive.  Making such amendments should be a legislative function.  However, it is also violating the separation of powers constitutional doctrine, in that the amendments have been and are being made by executive fiat, if not executive intimidation, rather than by submitting the matter to a full-blown legislative and political process, which would require the legislative admission that it is impossible to expedite powerplants while also complying with and maintaining the level of environmental protection and insuring first amendment rights required by LORS concerned with environmental protection and public participation.  It would also subject to careful scrutiny the critical assumption that building new powerplants on an expedited basis is a major necessity in resolving the energy crisis.

CARE alleges that the Cartel engaged in unlawful, unfair or fraudulent business acts or practices within the meaning of the Unfair Competition Act, Bus. & Prof. Code, §§ 17200 - 17209.  (See Hewlett v. Squaw Valley Ski Corporation (1997) 54 Cal.App.4th 499.)  This includes, without limitation:



a.
Proposing and pursuing approval of projects that significantly increases or contributes to the immense risk of harm to health & safety, as well as environmental and socioeconomic conditions, without considering or disclosing contingency plans for dealing with reasonably foreseeable problems, in an effort to preserve and maximize profits at the expense of the public.

b. With actual or constructive knowledge that primarily due to the unprecedented, ongoing energy crisis, there is not substantial evidence to support them, inducing public reliance on implied and express false claims and assurances, which include that the public will not bare the cost of theses projects and people residing and working nearest these project sites, the majority of whom are low income, native peoples and peoples-of-color, will be safe from adverse, potentially significant health & safety, environmental and socioeconomic impacts.   

c. We seek relief from the Cartel’s violations of the Unfair Practices Act, found in the Business and Professions Code, for engaging in conduct that is unlawful, unfair or fraudulent within the meaning of that statutory scheme.

We contend that the air emissions from projects like the MEC, and the other projects approved by the CEC, inflict disparate impacts on low-income and minority populations, and low-income and minority children in particular who are sensitive receptors exposed to these point source’s criteria pollutants emitted on twenty four hour a day seven day a week (24&7) basis. 

These disparate impacts will be further compounded by a relaxation of emission standards by air districts statewide to allow increased emissions from existing power plants, while installing peaking power plants with a waiver from Best Available Control Technology (BACT) requirements. The measures currently under consideration will allow peak emissions to occur during spare-the-air days when the air basin is in non-compliance for the 1-hour ozone standards. 

Further compounding this will be the fact that the very producers being given waivers for emission requirements will be allowed to charge “unjust and unreasonable” prices for the power they produce on the spot market or through long term contracts, which will disparately impact low-income and minority populations who will be faced with the choice of paying their electric bill, or paying the rent, while struggling to breath.

Respectfully submitted,
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Michael E. Boyd – President, CARE

(408) 325-4690 6-18-01

Contracts reveal loopholes 

Posted at 10:40 p.m. PDT Friday, June 15, 2001 

STEVE JOHNSON, HALLYE JORDAN AND MICHAEL BAZELEY 

Mercury News 

After months of negotiations for long-term contracts to stabilize California's power supply, the state could still be at the mercy of generators because of clauses in the contracts that allow prices to fluctuate or deals to be canceled. 

The $43 billion in contracts are key to Gov. Gray Davis' efforts to secure a dependable source of electricity for the state and eliminate much of its vulnerability on the costly spot market. But the state's energy future still remains uncertain, according to details of the contracts released Friday: 

About 70 percent of the electricity to be sold under the contracts with 18 companies is coming from power plants that are still under development and have yet to switch on. 

At least 40 percent of the contracts require the state to have sold bonds to pay for the power by July 1. That appears unlikely, and may give some companies an escape clause. 

About half of the contracts also include clauses that allow power suppliers to adjust the price specified in the deals if the price of natural gas -- which many plants use for fuel -- goes up or down. 

Davis agreed to release the contracts only after he was ordered to do so by a court Wednesday. The Mercury News was one of the media companies suing to force release of the contracts. Some of the details in the contracts were blacked out Friday. 

The state has been buying electricity on behalf of financially troubled Pacific Gas & Electric Co. and Southern California Edison since January. 

Perhaps the most surprising revelation about the contracts was that so much electricity under the deals was linked to power plants not yet in operation. Some of those plants could conceivably run into problems and be delayed or never built, officials acknowledged in releasing the contracts Friday. 

Some energy specialists said such contractual arrangements -- which are designed to help spur new power plant construction -- are fairly standard and of no great concern. But Robert Burns, senior research specialist at the National Regulatory Research Institute in Ohio, said linking so many of the contracts to plants that haven't been built could pose problems. 

``It's not uncommon, but it's scary,'' Burns said. ``Scary, because what if somebody breaches a contract? What if a supplier goes belly up?'' 

Another source of concern is contracts tied to the sale of state bonds, which California authorities are relying on to finance its multi-billion dollar power purchases, by July 1. The sale is not expected to happen until later in the year. Some companies with signed contracts could decide to cancel if the bond sale is delayed, officials said. 

Officials at Calpine, which signed four contracts with the state, said the clause was ``not a deal-breaker'' but nonetheless important to the company. 

``It's really an issue of credit-worthiness,'' said Calpine spokesman Bill Highlander. ``If those dates pass without some sort of decision, we'd look at it on a month-to-month basis.'' 

About half of the contracts also include clauses that permit price adjustments based on natural gas fluctuations. Natural gas prices have been volatile in recent months, and have been blamed for high heating costs last winter. The clauses could result in the state paying more if gas prices go up in the future, though others point out that the state could wind up benefiting if gas prices drop. 

``These can be a good deal because the price of gas seems to be coming down,'' said Mike Florio, senior attorney for the Utility Reform Network in San Francisco. ``By next year, gas may be cheap again.'' 

The variable price of gas makes it especially hard to know if the state is correct in estimating that the contracts will wind up costing an average of $70 per megawatt-hour over the next 10 years. 

``You give me the forecast for gas prices and we can calculate the number,'' said Vikram Budhraja, a consultant to the state Department of Water Resources who helped negotiate many of the deals. 

Despite the uncertainties built into many of the contracts, however, state officials insisted that it was far better to have signed the deals than to have left California subject to the volatility of the electricity spot market, where prices averaged nearly $300 per megawatt-hour in January. 

``No one is declaring victory; no one is declaring the crisis over,'' said David Freeman, Davis' chief energy adviser, who added that the state would need to sign additional contracts to bolster its energy supplies. Still, he said, ``We're very proud of these contracts. . . . We are quite pleased that our strategy is working.'' 

A number of lawmakers and consumer advocates have criticized the contracts for locking in the state to deals at prices that may appear far too high in the future, especially with spot-market prices declining in recent months. But Davis strongly defended the deals, which he said have helped bring down those spot prices. 

``On May 10th, the state had to pay $110 million for power,'' he said. ``Two days ago, we spent $29 million. . . . Our purpose is to get reliable power at affordable rates and our plan is working.'' 

Under the contracts, the average annual price of power generally declines over the next 10 years. 

State officials are attempting to use such deals to acquire a significant portion of the power the state needs -- about 10,000 to 18,000 megawatts at peak demand periods, depending on the year involved. They so far have contracts for one-third to one-half of that power. 

The California Assembly Republican caucus said its preliminary review of the contracts suggested that power suppliers were getting an unusually good deal. 

They especially criticized provisions that required the state to pay some of the costs for power suppliers to limit air pollution at their plants and for ensuring that the suppliers are paid under the contracts before the state's bond holders. The caucus also said it was concerned about a clause in many of the contracts that requires the state to pay any new taxes imposed on power plant owners by local municipalities or other governmental agencies. 

``This is an outrage,'' said Assembly Republican leader Dave Cox, R-Sacramento. 

A number of Democratic lawmakers also have expressed dismay over the contracts, fearing the state will wind up paying more for power than it should. But Friday, several top Democratic legislators said they would withhold judgment about the contracts until they have more time to read them. 

``I want to resist the temptation of being a Monday morning quarterback,'' said Sen. Debra Bowen, D-Redondo Beach, who chairs the state Senate's energy committee. 

John Woolfolk contributed to this report.

Figure � SEQ Figure \* ARABIC �1� Details of Power Contracts signed by the Governor and the Cartel








� See Contracts reveal loopholes, June 15, 2001 by STEVE  JOHNSON,  HALLYE  JORDAN  AND MICHAEL BAZELEY of the San Jose Mercury News (include in letter),


� This is the subject of CARE’s FERC complaint EL01-2.
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