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The Bay Area AQMD respectfully submits this Opposition Brief in response to the Appellants’ Motion for Summary Adjudication on the grounds that the Bay Area AQMD APCO failed to comply with CEQA and District Rules 2-2-407.1 and 2-2-307.   The District asserts that these arguments for Summary Adjudication are without merit for the following reasons:  

(1) The APCO’s issuance of the PSD Permit IS NOT considered by the APCO as a “final action” as defined in Rule 2-2 and therefore is not the discretionary action that is subject to CEQA review per District Rule 2-2-407.1;

(2) The APCO’s issuance of the PSD Permit complies with 40 CFR §51.166(q)(2)(v) through the written comment opportunity provided to interested persons and parties when the Preliminary Determination of Compliance was issued for public review and comment; and

(3) Calpine/Bechtel provided the District with a Statement of Compliance to the District when it applied for an Authority to Construct in May 1999 and the District properly considered it in compliance with District Rule 2-2-307.

///

///

///

I.
ThE “final action” for purposes of District rule and ceqa compliance purposes is the Authority to construct and not the Psd permit 

The Appellants’ entire argument that the APCO did not comply with either CEQA or applicable District Rules is based upon an erroneous and nonsensical reading of the District Rules – namely District Rule 2-2-407.1.  As can be clearly seen in the language of District Rule 2-2-407.1, the “final action” for CEQA compliance purposes is the District’s Authority to Construct.  This is readily apparent from the title given to District Rule 2-2-407, which states “Authority to Construct, Final Action.”  Emphasis in original. District Rule 2-2-407.1 further specifies this point by stating that “the APCO shall take final action on the application within 30 days after the certification of the Final EIR or approval of the Negative Declaration.”  Emphasis added.  This procedure is also reflected in District Rule 2-3-405, which states that, “When the AFC is approved by the [California Energy] Commission, the APCO shall ascertain whether the Certificate contains all applicable conditions.  If so, the APCO shall grant an authority to construct.”  To date, the CEC has yet to take final certification action on 99-AFC-3 – the MEC Project.  Moreover, this coordination of the District’s ATC with the final certification of the CEQA equivalent document prepared by the CEC is consistent with CEQA Guidelines §15253, which outlines the role of a CEQA responsible agency vis-à-vis a CEQA lead agency with a certified regulatory program.  


Another reason for the Appellants’ erroneous reading of the District Rules is an apparent willful ignorance of the ARB-CEC Joint Agreement that sought to harmonize the relative authorities of the ARB and local air pollution control districts over air quality permitting and the CEC’s authority to site and license the construction and operation of new power plants in the State of California. 1   The District’s coordination of its issuance of an ATC until after the final CEQA document is certified by the CEC (see District Rule 202-407.1) – has its antecedents in the ARB-CEC Joint Agreement language.  As has been referenced in previous District briefing and in oral argument before the Hearing Board, “The issuance of a Determination of Compliance [see generally District Rule 2-3] shall not be considered a final determination [or action] of whether the facility can be constructed or operated.”  See ARB-CEC Joint Agreement at p. 8.  Not only was it not intended to be, but the APCO’s issuance of FDOC or the PSD Permit to the MEC Project does not constitute a final action for purposes of District Rule 2-2-407.1 and CEQA compliance.  The ARB-CEC Joint Agreement goes on to state that, “The final decision of the [California Energy] Commission . . . shall be the final action on all issues related to the certification of the facility.”  Id.   This conclusively shows that the respective power plant permitting authorities in California intended the CEC’s final action to take place prior to the local air District’s final action.  

Simply stated, the PSD Permit is not the final action for purposes of District Rule and CEQA compliance.  The ATC has the distinction of being the final action for those purposes.

///

///

///

II. THE DISTRICT COMPLIED WITH THOSE PROVISIONS IN THE CODE OF FEDERAL REGULATIONS RELATING TO PUBLIC PROCESS AND COMMENT AND THEREFORE APPELLANTS’ MOTION FOR SUMMARY ADJUDICATION ON THESE GROUNDS HAS NO BASIS.

Notwithstanding the fact that aspects of this issue of adequate public participation and response to public comment has been adjudicated before the EAB and that the EAB’s decision is res judicata in this matter, the District, by providing an opportunity for the interested public to comment on the District’s PDOC for the MEC Project, complied with the applicable legal requirements on this issue. 

By providing an opportunity for the interested public to comment on the District’s PDOC for the MEC Project, the APCO and her staff complied with both 40 CFR § 51.166(q)(2)(v) and the more applicable federal regulations for public process in 40 CFR Part 124.  Specifically, the EPA delegated PSD Permitting authority and responsibility to the District upon a finding that District Rule 2-2 met the requirements of 40 CFR § 52.21.  40 CFR § 52.21 requires the PSD permitting agency to follow the public participation elements of 40 CFR Part 124.  The EAB found that the District complied with the applicable parts of 40 CFR Part 124 in its permitting of the MEC Project.  See EAB Order Denying Review at pgs. 27-34.  Finally, even if 40 CFR § 51.166(q)(2)(v) applied, the District complied with its particulars by providing an opportunity for interested members of the public to provide written comment to the District regarding air quality impacts from the proposed source.  This was done when the PDOC was issued for public review and comment.

///

///

III. THE APCO PROPERLY CONSIDERED THE COMPLIANCE CERTIFICATION PROVIDED BY CALPINE/BECHTEL IN ITS APPLICATION FOR AN AUTHORITY TO CONSTRUCT

Contrary to Appellants’ naked claim that the APCO did not follow District Rule 2-2-307, the Administrative Record in this case proves that the APCO complied with District Rule 2-2-307.  Specifically, Calpine included a valid compliance certification as part of its application to the District for a Determination of Compliance and an ATC.  See 4 AR 2157-2160.  The District properly considered this information in finding that the application was complete and ready for further processing.  

IV.
CONCLUSION

Based on the foregoing arguments, the Bay Area AQMD urges the Hearing Board to reject the Appellants’ bid for Summary Adjudication on the grounds of an alleged failure of the APCO to follow District rules, state law and federal regulations.   
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1 	The Preamble of the ARB-CEC Joint Agreement states in pertinent part that, “California air quality laws are essential to protect health and welfare. . . . This statement sets forth a procedure for the expeditious approval of needed power plants in a manner that fully preserves the integrity of California’s air quality.”  ARB-CEC Joint Agreement at p. 1.
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