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Pursuant to request of the Hearing Board Chairman,
 Appellants respectfully submit this Motion for Summary Adjudication requesting the Hearing Board to grant the appeal and set aside Prevention of Significant Deterioration (“PSD”) Permit (Application Number 27215) for the Metcalf Energy Center (“MEC”).  


The grounds for this motion are based upon the failure of the APCO in issuing the permit, to comply with the requirements of::  (1) the California Environmental Quality Act, Public Resources Code § 21000 et seq. (“CEQA”); (2) BAAQMD Rule 2-2-307 which incorporates the public hearing requirements of 40 CFR §§ 51.166(q)(2)(v) and (vi); and (3) BAAQMD Rule 2-2-307 which requires a certification of compliance for other major California sources owned or operated by Calpine/Bechtal Enterprises are in compliance with all applicable state and federal emission limitations and standards.    

Challenges to the validity of the PSD permit based upon the California Environmental Quality Act (“CEQA”) or local ordinances, regulations and statutes (“LORS”) were specifically not decided by the appeal before the federal Environmental Appeals Board (“EAB”):  “[s]uch issues, as with the state/local law issues above, are outside our jurisdiction to review and therefore Petitioner’s redress is in another forum.”

This motion is based on this notice, the accompanying memorandum of points and authorities, and upon other argument and evidence presented at the hearing of this motion.

	Dated:  September 7, 2001
	BROILES & TIMMS, LLP

	
	   By:___________________________________

Steven A. Broiles

Attorneys for Appellants

SANTA TERESA CITIZEN ACTION GROUP and DEMANDCLEANAIR



MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION

Counsel for the APCO has provided the Hearing Board and parties to this appeal with what has been represented to be the entire record relied upon by the APCO in issuing the PSD permit (Application Number 27215) for the Metcalf Energy Center (“MEC”).
  The MEC is currently under licensing review by the California Energy Commission (Docket No. 99-AFC-3).  No certified EIR or negative declaration is included in the permitting record.  The substitute EIR being prepared by the CEC has yet to be completed.  No EIR was prepared by the APCO in connection with its issuance of the PSD permit.  The permitting record does not contain any indication of a public hearing being held in connection with the APCO’s review of the application.  And finally, there is no certification filed by Calpine/Bechtel Enterprises in these proceedings that indicates that other California facilities owned or operated by them are in compliance with all applicable state and federal emission limitations and standards.  

   Without consideration of the substantive issues raised in these appeals, it is clear that essential elements of any PSD application approval are absent from the permitting record of this PSD permit and therefore the appeal must be granted.

II.  ARGUMENT

A.
CEQA APPLIES TO THE APCO’S ISSUANCE OF A PSD PERMT UNDER AUTHORITY DELEGATED FROM EPA, AND Based upon the record as submitted, THE APCO IMPROPERLY ISSUED THE FINAL PSD PERMIT iN ADVANCE OF THE CEC PROJECT LICENSE .  
Requirement:
The APCO shall not issue a PSD permit until it has read and considered the information in the project’s certified EIR.

Authorities:
BAAQMD Rules 2-2-401, 2-2-407.1, 2-3-404; Pub. Res. Code §§ 20061, 21151; 14 CCR §§ 15252, .
Section 20061
 of the Public Resources Code requires every public entity that proposes to approve a discretionary activity or “project
” to read and consider the project’s Environmental Impact Report (“EIR”).  An EIR is required to be prepared, or caused to be prepared, and certified by any state or local agency for any project they intend to carry out or approve which may have a significant effect on the environment.
  Only one EIR need be prepared and where a project requires multiple approvals by various state and local agencies, one agency becomes the project “lead
”  agency and the other agencies are “responsible
” agencies.  The EIR is prepared by the “lead” agency, and reviewed and considered by the other “responsible” agencies approving the project.  In issuing pre-construction permits, the APCO is expressly enjoined by District rules to read and consider the certified EIR before taking any action to approve the project application:

Rule 2-2-407.1  Notwithstanding the requirement of this Section 2-2-407 that the APCO shall act within 180 days after the application is accepted as complete, the APCO shall not take final action on the application for any project for which an Environmental Impact Report or a Negative Declaration has been prepared pursuant to the requirements of CEQA until a Final EIR for that project has been certified and the APCO has considered the information contained in that Final EIR, or a Negative Declaration for that project has been approved.  If the specified 180 day period has elapsed prior to the certification of the Final EIR or the approval of the Negative Declaration, the APCO shall take final action on the application within 30 days after the certification of the Final EIR or approval of the Negative Declaration.  [Emphasis added.]

This rule is made applicable to CEC proceedings by Rule 2-3-404.
  The entire CEC licensing process is the functional equivalent to the CEQA environmental impact report.
  CEQA Compliance is not complete until the issuance of the CEC license.  The action taken by the APCO in issuing the PSD permit is considered by the APCO as a final action. 

Both District Rule 2-2-407.1 and CEQA
  prohibit the APCO from issuing a PSD permit for a project until after she has read and considered the certified project EIR.  Subsection (b)(1) of section 15252 of the CEQA Guidelines allows for use of a substitute EIR prepared under a certified program such as the CEC power plant licensing program, if the certified agency, “is the first agency to grant a discretionary approval for the project.”  Subsection (c) of section 15252 prohibits the APCO from issuing a PSD permit based upon a substitute document if the CEC is not the first agency to grant a discretionary approval for the project.  

The APCO acted in an arbitrary and capricious manner in violation of District Rule 2-2-407.1, CEQA, CEQA Guideline 14 CCR § 15252, and the SIP in issuing the PSD permit under review in these proceedings.  

B. Based upon the record as submitted, in issuing the PSD permit, the APCO improperly managed the public comment process by failing to hold a public hearing on the PSD application and failed to consider the public comments in making a final decision on the application.

Requirement:
The APCO was required to hold a public hearing on the PSD application and to consider written and oral public comments on the application in making a final decision on the application. 

Authorities:
BAAQMD Rules 2-2-101, 2-2-314, 2-2-315; 40 CFR § 51.166(q)(2)(v) and (vi).

DISCUSSION

Federal regulations incorporated into the BAAQMD PSD permitting requirements,
 require the APCO to hold a public hearing in connection with the PSD application in order to receive written and oral comments “on the air quality impact of the source, alternatives to it, the control technology required, and other appropriate considerations.”
  Following the public hearing, the APCO is required to “consider all written comments submitted within a time specified in the notice of public comment and all comments received at any public hearing(s) in making a final decision on the approvability of the application.”
  According to the permit record filed by the APCO in these proceedings, no public hearings on the PSD application were held.  

C. 
The APCO failed to require and verify a certification of compliance of other Calpine/Bechtel Enterprises major facilities in California.

Requirement:  The APCO shall not issue a PSD permit in the absence of a list, certified under penalty of perjury, of all major facilities within the State of California owned or operated by the applicant or by an entity controlling, controlled by, or under common control with the applicant and demonstrates by certifying under penalty of perjury that they are either in compliance, or on a schedule of compliance, with all applicable state and federal emission limitations and standards.  

Authorities:  BAAQMD Rules 2-2-307.

DISCUSSION
There is no evidence in the record for the PSD permit that the APCO received the information required by Rule 2-2-307:  a “list, certified under penalty of perjury, of all major facilities within the State of California owned or operated by the applicant or by an entity controlling, controlled by, or under common control with the applicant and demonstrates by certifying under penalty of perjury that they are either in compliance, or on a schedule of compliance, with all applicable state and federal emission limitations and standards.”  The PSD application lists this as a LORS requirement.
  Absent this certification, the APCO is required to deny the PSD permit.

III. CONCLUSION

It clearly appears from the permitting record submitted in these proceedings that the MEC PSD permit (Application Number 27215) was not properly issued under the requirements of CEQA, the SIP and District Rules and Regulations.  The appeal should be granted and the permit application returned to the APCO for further review.

	
Dated:  September 7, 2001
	BROILES & TIMMS, LLP

	
	   
[image: image1.wmf]By:___________________________________

Steven A. Broiles

Attorneys for Appellant

SANTA TERESA CITIZEN ACTION GROUP and DEMANDCLEANAIR


PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the aforesaid county, State of California; I am over the age of 18 years and not a party to the within action; my business address is 445 South Figueroa Street, 27th Floor, Los Angeles, California 90071-1630.

On September 7, 2001, I served the APPELLANTS’ MOTION FOR SUMMARY ADJUDICATION AND  SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES on the interested parties in this action:

X
by transmitting via facsimile machine and/or e-mail on this date the document(s) listed above to the fax number(s) as indicated on the attached Service List.

X
by placing the true copy/original thereof, enclosed in a sealed envelope, postage prepaid, addressed as set forth on the attached service list.  I am readily familiar with the business practice of my place of employment in respect to the collection and processing of correspondence, pleadings and notices for mailing with United States Postal Service.  The foregoing sealed envelope was placed for collection and mailing this date consistent with the ordinary business practice of my place of employment, so that it will be picked up this date with postage thereon fully prepaid at Los Angeles, California, in the ordinary course of such business.

	X
	(STATE)
	I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

	
	
	

	
	(FEDERAL)
	I declare under penalty of perjury that the foregoing is true and correct, and that I am employed at the office of a member of the bar of this Court at whose direction the service was made.


Executed on September 7, 2001, at Los Angeles, California.

	
[image: image2.wmf]Signature _________________________

	Steven A. Broiles

	Print Name


SERVICE LIST

	Robert N. Kwong, District Counsel

Bay Area Air Quality

  Management District

 939 Ellis Street

San Francisco, CA 94109

Facsimile: (415) 749-5103


	Counsel for Ellen Garvey, Air Pollution Control Officer, Bay Area Air Quality Management District

	Jeff D. Harris, Esq.

Ellison Schnieder & Harris LLP

2015 “H” St.

Sacramento, CA 95814-3109

Facsimile: (916) 447-3512
	Counsel for Calpine

	
	

	
	

	Mike Boyd, President

Californians for Renewable Energy

821 Lakeknoll Dr.

Sunnyvale, CA 94089

E-mail: "Boyd, Mike" <Mike.Boyd@Aspect.com>  
	

	
	


� Reporters Transcript (RT) 8/30/01 at 56.   


�   In re Metcalf Energy Center, slip op. at 43 (EAB, August 10, 2001).


�   RT 8/30/01 at 29-30.


�   “. . . An environmental impact report is an informational document which, when its preparation is required by this division, shall be considered by every public agency prior to its approval or disapproval of a project.”


�   “Project” is defined in part as “. . . an activity which may cause either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the environment, and which is any of the following:  . . . (c) An activity that involves the issuance to a person of a lease, permit, license, certificate, or other entitlement for use by one or more public agencies.”  Pub. Res. Code § 21065.


�   Pub. Res. Code §§ 21100, 21151.


�   “Lead Agency” is “the public agency which has the principal responsibility for carrying out or approving a project which may have a significant effect upon the environment.”  Pub. Res. Code § 21067.


�   “Responsible Agency” is “a public agency, other than the lead agency, which has responsibility for carrying out or approving a project.”  Pub. Res. Code § 21069.


�   “Public Notice, Comment and Public Inspection:  The preliminary decision made pursuant to Section 2-3-403 shall be subject to the public notice, public comment and public inspection requirements contained in Section 2-2-405 and 407 of Rule 2.”


�   14 CCR § 15251(k).


�  The relevant sections of CEQA have been incorporated into the State Implementation Plan (“SIP”).  40 C.F.R. § 52.220(c)(63).


�  The federal Prevention of Significant Deterioration provisions of 40 CFR § 51.166 are incorporated by reference into the BAAQMD permitting rules and thereby constitute a LORS requirement.  BAAQMD Rules 2-2-101, 2-2-314, 2-2-315.


�  40 CFR § 51.166(q)(2)(v).


�  40 CFR § 51.166(q)(2)(vi);  see also BAAQMD Rule 2-2-407 (“If the application . . . requires a PSD analysis, . . . the APCO shall . . . take final action on the application after considering all public comments.”).


�   1 Permit Record (PR) (tab:page) 1:00153
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