To: Hearing Board

Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

From: CAlifornians for Renewable Energy, Inc. (CARE)

821 Lakeknoll Drive

Sunnyvale, CA 94089

(408) 325-4690

BEFORE THE HEARING BOARD

OF THE

BAY AREA AIR QUALITY MANAGEMENT DISTRICT

STATE OF CALIFORNIA

In the Matter of the Appeal of 

)

DOCKET NO.3350

CAlifornians for Renewable Energy,
)

Inc. (CARE) an Air Permit Based

)

on Application Number 27215 to 

)

Calpine Corporation and Bechtel 

)

Enterprises, Inc. for the Proposed 
)

Metcalf Energy Center (99-AFC-3) 
)

______________________________
)

CARE’s Brief on the issues of standard of review and the Hearing Board’s discretion to take live testimony in the permit appeal.

The standard of review in these administrative proceeding is De Novo, which means you do not owe the APCO any deference particularly in matters that do not involve factual interpretations. The obligation is yours to make the ultimate decision, and if this requires taking in additional evidence you must do so. You have the discretion to take whatever actions you deem appropriate, and conduct whatever proceedings you deem necessary. That should be the standard of your “review”.

CARE substantially agrees with those points raised in City of Morgan Hill, Santa Teresa Action Group, and DemandCleanAir August 20, 2001, Appellants’ Memorandum of Points of Authorities on the Hearing Board Questions, and Motion to Augment and/or Correct Record on Appeal and Points of Authorities, and hereby incorporates such by reference as if fully set forth by CARE.

CARE is aware of Alvin J. Greenberg, Ph.D. has been employed to provide technical assistance to Calpine in the review by the CEC of transport of hazardous materials for the MEC, including ammonia used in the projects emission control technology.  BAAQMD has no jurisdiction over this matter, and CARE’s appeal is limited to ammonia emission from the plant stacks, the formation of secondary particulate matter in the form of ammonium nitrate, and the associated impacts on public health and biological resources. These matters are clearly within in the Hearing Boards jurisdiction, and CARE encourages Dr. Greenberg’s impartial and expert review in this matter, and requests his continued participation on the Hearing Board to carry out such purposes.

CARE additionally request the Hearing Board grant leave to CARE to supplement the administrative records in this case with information derived by CARE’s California Public Records Act request regarding the illegal removal of Dr. Greenberg, and another Hearing Board member which CARE submitted to the APCO on 8-7-01.

Respectfully Submitted,
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Michael E. Boyd President, CARE

8-1-01
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Robert N. Kwong, District Counsel

Bay Area Air Quality Management District

939 Ellis Street, San Francisco, CA 94109

E-mail: rkwong@baaqmd.gov

Jeff D. Harris, Esq.

Ellison Scheider & Harris LLP

2015 “H” St.
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City of Morgan Hill

17555 Peak Ave.

Morgan Hill, CA 144221

E-mail: helenel@ch.morgan-hill.ca.gov

Mark Abramowitz, Executive Director

Demand Clean Air

18847 Via Sereno

Yorba Linda, CA 92886

E-mail: marka@relaypoint.net

Mike Boyd, President (CARE)

CAlifornians for Renewable Energy, Inc.

821 Lakeknoll Dr.

Sunnyvale, CA 94089

E-mail: mike.boyd@aspect.com

Steven C. Volker, Esq.

436 14th St. Suite 1300

Oakland, CA 94612-2703

Fax (510) 496-1366

Steve Broiles

Broiles & Timms, LLP

445 South Figueroa Street, 27th Floor

Los Angeles, CA  90071-1630

email: sbroiles@ix.netcom.com

� The APCO has merely been delegated power to assist you. You have full discretion to decide whether or not allow live testimony, or otherwise make your ultimate decision. 
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