To: Hearing Board

Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

From: CAlifornians for Renewable Energy, Inc. (CARE)

821 Lakeknoll Drive

Sunnyvale, CA 94089

(408) 325-4690

BEFORE THE HEARING BOARD

OF THE

BAY AREA AIR QUALITY MANAGEMENT DISTRICT

STATE OF CALIFORNIA

In the Matter of the Appeal of 

)

DOCKET NO.3350

CAlifornians for Renewable Energy,
)

Inc. (CARE) an Air Permit Based

)

on Application Number 27215 to 

)

Calpine Corporation and Bechtel 

)

Enterprises, Inc. for the Proposed 
)

Metcalf Energy Center (99-AFC-3) 
)

______________________________
)

CARE’s Brief on points and authorities in our request that the Hearing Board grant leave to CARE to supplement the administrative records in this case with information derived by CARE’s California Public Records Act (CPRA) request regarding the illegal removal of Dr. Greenberg, and Antoinette Weil Stein which CARE submitted to the APCO on 8-7-01. CARE has yet to receive response to our original CPRA request within in the statutory required 10-day period in which the District may object to this request 
. CARE will interpret this to mean the District intends to fully comply with CARE’s original CPRA request in this regard and provide us with all written minutes, recordings, transcript or other records regarding any deliberations whether from illegal closed sessions or open sessions of the District board or its committees regarding the removal and re-instatement of Alvin Greenberg, who chairs the hearing board, and Antoinette Weil Stein.

These are CARE's additional comments on the continuing violation of Law Ordinances Regulations and Standards (“LORS”).  By this reference, all prior comments, requests, demands, motions, petitions or other communication from CARE as a group or any of its members individually to this Hearing Board or other public agency, project applicant, intervenor, etc. involved in the MEC project's administrative review are hereby incorporated as though fully stated here.  

By far the most serious LORS violations consist of or involve the continuing pressure and influence being exerted from the highest level within and outside the public agencies reviewing the MEC project to expedite the siting, certification and operation of new powerplants based on the unproven assumption that doing so will resolve the so called energy crisis declared an emergency by the Governor or others (e.g., the state Legislature).  This undue pressure & influence has taken and continues to take many forms, most of which are subtle and largely undetectable, but some of which are blatant and totally unconcerned with the harm being done to environmental protection and other values by giving in to the pressure.  

The latest manifestation of this ongoing phenomenon implementing the foremost if not exclusive policy of expediting new powerplants just recently occurred, when and attempt was made to dismiss two members of your Board for the apparent reason that they were refusing to give in to the undue pressure. As shown by news articles and other attached materials, the head of this Board admitted that the dismissal action was taken in an improper closed session of the Board.  There is mounting evidence that the attempted dismissals were carried out for the same purpose CEC staff members in the CEC proceedings were compelled to change or vacate their professional opinions because those opinions cast an unfavorable light on and may have caused delay in the administrative review process allowing the MEC powerplant to be on line as quickly as possible, and at the direct expense of environmental protection.

These events so heavily and negatively taint the MEC administrative proceedings as to make them a complete sham in terms of the well informed and meaningful public participation required by the California Public Records Act, the Brown Open Meeting Act, the Warren-Alquist Act, CEQA and other LORS, including this agency's rules and regulations.  Therefore, CARE repeats its previously ignored demand that, at the very least, an immediate, open and comprehensive (not to mention honest, lawful and fair) investigation, including evidentiary public hearings, be launched and completed before further action is taken in the MEC project's administrative proceedings.

Respectfully Submitted,
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Michael E. Boyd President, CARE

8-20-01

Air board illegally ousts two members in secret

The dismissals by the Bay Area Air Quality Management District violated the state's open-meetings law. The chairman says the two were removed because they clashed with each other, but some say the move was aimed at silencing critics. 

BY NOAM LEVEY <mailto:nlevey@sjmercury.com>
Mercury News Sacramento Bureau 

Minutes before the hearing board for the Bay Area's air pollution control agency planned to review key decisions that allowed more pollution in the region, the agency ousted two members of the board after closed-door meetings that violated state law, a Mercury News review has found. 

The head of the governing board of the Bay Area Air Quality Management District said that the hearing board members, who are charged with reviewing how district officials enforce environmental regulations, were dismissed because of a personal conflict between them. The two had a history of clashing. 

But the air district's governing members voted to remove the two in closed session meetings, which are prohibited by California's open-meetings law. 

Now, the sudden and unprecedented dismissals are fueling criticism that district leaders were trying to silence critics. The hearing board was about to discuss two controversial cases: Calpine Corp.'s proposed San Jose power plant and an East Bay oil refinery. The two members had already sided with environmentalists who challenged the district over emissions from the refinery. 

``The hearing board is supposed to provide the public with the opportunity to operate a check on what district staff are doing,'' said Alan Ramo, director of the Environmental Law and Justice Clinic at Golden Gate University, which represented a local community group that successfully sued the district for not adequately enforcing air quality rules. 

``Unless the district goes through a public process and provides an adequate explanation for what happened, it may create an atmosphere that intimidates future board members,'' Ramo said. 

Randy Attaway, a Los Gatos councilman who heads the air district's governing board and oversaw the dismissal effort, said he had received faulty legal advice in arranging the closed-door meetings. He said the governing board is scheduled to reconsider the dismissals next week. 

But Attaway insisted that the two board members' voting records were immaterial in the decision to remove them. ``It's ugly, and it's not fun, and you try to avoid it,'' he said. ``But when you see two people having conflicts you try to make them aware of your expectations and you hope they work it out. But they couldn't seem to resolve their issues. We felt it was best to make a change.'' 

The five members of the hearing board are appointed by the air district's governing board for three-year terms and charged with reviewing district decisions challenged by members of the public or industries regulated by the district. 

Alvin Greenberg, who chairs the hearing board, and Antoinette Weil Stein acknowledge that their relationship was at times strained by professional disagreements. 

But the two said their clashes never impeded the hearing board's work, an assessment seconded by board member Dr. Thomas Dailey and by the state Air Resources Board, which found no problems with the board in a review of its work three weeks ago. 

The hearing board normally upholds the district's work. But a year ago, Greenberg and Stein were the only two board members to side with environmentalists and community members who said that the Bay Area Air Quality Management District had allowed an East Bay oil refinery to pollute more than regulations allowed. 

With three other hearing board members supporting the district, the district's decision was upheld. 

But in a subsequent lawsuit filed over the issue, a San Francisco judge ruled against the district for not doing an adequate environmental review and ordered it to pay the environmental groups' $230,000 legal fees. 

Attaway said Greenberg's and Stein's votes had no relation to the district's decision to dismiss them. 

That case and an appeal by community members in South San Jose who claim that the air district did not sufficiently scrutinize Calpine's proposed power plant were set to be heard by the appeals board last week. The two said they had not decided how to rule in the Calpine case. 

Greenberg and Stein were told just minutes before that meeting that they would not be allowed to take their seats. 

Over the previous week, the air district's governing board and its personnel committee had held two closed meetings and decided to dismiss the two. 

The head of the personnel committee, Alameda County Supervisor Scott Haggerty, called his committee into session even though half of the members were not there, forcing Haggerty to call in a non-committee member to get a quorum. 

Haggerty did not respond Thursday to two messages left at his office. Attaway would not discuss why Haggerty appeared to be in a rush to hold the meeting. 

Both meetings were illegal, under the Brown Act, which prohibits closed-door meetings to discuss personnel issues related to board members. 

Mercury News Staff Writer Paul Rogers contributed to this report. 

Contact Noam Levey at nlevey@sjmercury.com <mailto:nlevey@sjmercury.com> or (916) 325-4315.

Published Thursday, Aug. 16, 2001, in the San Jose Mercury News 
Air board reinstates 2

POLLUTION AGENCY OFFICIALS ACKNOWLEDGE DISMISSALS WERE ILLEGAL 

Environmentalists fear chilling effect as cases seeking exemptions from clean-air rules come up for review. 

BY MICHAEL J. COREN
Mercury News 

Two board members dismissed from the Bay Area's air pollution control agency in secret were reinstated Wednesday after the organization acknowledged that its recent vote to remove them was illegal. 

Officials with the Bay Area Air Quality Management District had said the two members of the agency's board, Alvin Greenberg, the hearing board's chair, and Antoinette Stein, had been voted out earlier this month for reasons of personal and professional conflict. 

But environmentalists countered that the two board members, who had voted favorably on a case involving an oil refinery last year, were thrown out just as two other environmentally important cases were about to begin. 

The Aug. 1 dismissal was issued moments before the board was originally scheduled to review exemptions from the region's stringent air quality standards for Calpine's proposed Metcalf Energy Center in San Jose and an East Bay oil refinery. Those reviews were later delayed, and will now proceed with the original board in place. 

``We're glad that they were reinstated,'' said Suma Peesapati, an attorney with Oakland-based Communities for a Better Environment. ``But we are concerned with the chilling effects that the illegal ouster will have on future decisions.'' 

The agency's attorney, Robert Kwong, who first sanctioned the dismissals, recommended that the agency's governing board reverse its decision because it violated California's open-meeting law and did not meet ``the willful or corrupt misconduct'' criteria that would legally justify their removal from office. 

Instead, personal conflicts formed the basis of the governing board's decision, according to agency documents. In a closed session on July 27, the district's personnel committee discussed evidence of ``dysfunction'' between Greenberg and Stein about ideological disagreements and their role on the hearing board. An internal harassment investigation earlier in the year was found to be baseless, but indicated a ``lack of effective communication between the two.'' 

After considering interviews with Stein and Greenberg, who each acknowledged professional disagreements, the committee recommended that the two board members be asked to resign. The 20-member board of directors approved the action. 

Environmental groups quickly suggested the dismissals were politically motivated since both board members had voted in favor of a measure supported by environmental and community groups last year. The measure was aimed at reducing emissions from an East Bay oil refinery and was opposed by the rest of the five-member board. 

Although the vote of the hearing board upheld the decision, a San Francisco judge later ruled against the district for not doing an adequate environmental review and ordered them to pay $230,000 toward the environmental groups' legal fees. 

``We find it ironic that the only two board members who voted with us were removed,'' Peesapati said. ``Their voting record has been mixed, but they did vote for us in that significant case.'' 

However, Randy Attaway, who chairs the district's governing board, denied any connection between the case and the request for board members' resignations. ``The evidence clearly demonstrates this is about an internal conflict . . . and not anything else,'' he said. 

District officials have disagreed with environmentalists' complaints that the hearing board has a history of allowing more pollution than it regulates. 

``I don't think anyone we've had in our history has had a bias for or against industry,'' said Will Taylor, a district spokesman. 

The five-member hearing board, appointed by the governing board, oversees the district's enforcement of and exemptions from environmental regulations. Both reinstated board members have completed more than two years of their three-year terms. 

Greenberg and Stein said they were gratified to have recovered their positions. However, they expressed concern about the role they will play on the hearing board in the future. 

``There's been some interference between the board of directors and the hearing board in the past,'' Greenberg said. ``We hope that won't happen in the future.'' 

On Thursday, the hearing board will hear an appeal from environmentalists against pollution exemptions for the refinery run by the Valero oil company in Benicia. The review of the Calpine power plant will begin next Thursday. Those appeals are expected to go on for months. 


Contact Michael J. Coren at mjcoren@sjmercury.com. Fax (408) 920-2734.
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� ·	The CPRA requires a determination by an agency receiving a written request, with notice to the CPRA requestor of the determination, within 10 days of the request. (Gov. Code sec. 6253(a).)
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