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CARE WOULD LIKE TO AGAIN PUT INTO THE RECORD OUR CONTINUING OBJECTIONS TO THE WAY THESE ADMINISTRATIVE REVIEW PROCEEDINGS ARE BEING CONDUCTED

THE REASONS FOR OUR OBJECTIONS HAVE BEEN GIVEN AND ARE IN THE RECORD

BUT LET ME QUICKLY SUMMARIZE THEM

    WE OBJECT TO THE FAILURE TO PROVIDE PAYMENT OR REIMBURSEMENT FOR 

PARTICIPATION COSTS

    THIS WOULD HAVE ALLOWED US TO RETAIN LEGAL COUNSEL TO WRITE A 

COMPREHENSIVE BRIEF & APPEAR TO ARGUE OUR CASE

    WE DIDN'T HAVE THE FUNDS FOR THAT

    BY THE TIME WE COLLECTED ENOUGH MONEY TO EVEN THINK ABOUT IT, IT WAS 

ALREADY TOO LATE

    IN ADDITION, THERE IS THE UTTER FUTILITY & FRUSTRATION IN PARTICIPATING 

IN YOUR HEARINGS

    CARE, MYSELF AND OTHER MEMBERS OF THE PUBLIC HAVE BEEN MADE TO FEEL LIKE 

WE'RE INTRUDERS WHO HAVE NOTHING USEFUL TO OFFER AND ONLY WANT TO OBSTRUCT

LET'S ADMIT IT, WHEN IT COMES TO PUBLIC PARTICIPATION THESE PROCEEDINGS ARE A 

COMPLETE SHAM

WHEN WE'RE NOT BEING TOLD TO SHUT UP OR THAT WE DON'T HAVE A RIGHT TO SPEAK

WE'RE BEING GIVEN AN OPPORTUNITY TO SPEAK GRUDGINGLY, OFTEN QUITE RUDELY, 

WITH THE CONSTANT SUGGESTION OUR COMMENTS SHOULDN'T BE AND ARE NOT BEING 

TAKEN SERIOUSLY

THAT IS CLEARLY THE ATTITUDE BEING EXUDED BY HEARING OFFICERS AND OTHER 

OFFICIALS

THE ATTITUDE ISN'T LIMITED TO LAY MEMBERS OF OUR GROUP THE ATTITUDE EXTENDS TO THE EXPERTS WE HAVE RETAINED WHO HAVE SUBMITTED COMMENTS PARTICULARLY IN REGARD TO OUR BIOLOGICAL RESOURCES EXPERT DR SMALLWOOD

WE AS LAY PEOPLE, AND EVEN OUR EXPERTS, ARE BEING IGNORED AND DISRESPECTED 

AND BEING TREATED LIKE WE ARE NOTHING BUT A NUISANCE

AND WE HAVE NOTHING MORE IN MIND THAN STALLING AND DELAYING THE PROCESS AS MUCH AS POSSIBLE

ANOTHER IMPRESSION WE'RE CONSTANTLY GIVEN IS THAT CEC STAFF AND OFFICIALS ARE UNDER TREMENDOUS PRESSURES TO EXPEDITE THE PROCESS

TO GET MORE POWERPLANTS ON LINE AS QUICKLY AS POSSIBLE BECAUSE WE HAVE AN 

UNDECLARED EMERGENCY AT HAND

PRESSURES LIKE THE UNANIMOUS RESOLUTION PASSED BY THE STATE ASSEMBLY FOR THE CEC TO OVERRIDE THE CITY OF SAN JOSE AND APPROVE THE METCALF PROJECT

THAT IS JUST SIMPLY INCREDIBLE FOR THE STATE LEGISLATURE TO BE PASSING A 

RESOLUTION TELLING ONE OF ITS AGENCIES TO NEGATE THE POLITICAL ACTION TAKEN 

BY LOCAL VOTERS AND THEIR ELECTED REPRESENTATIVES

AND THIS GREAT PRESSURE PRECLUDES ANY DELAYS TO CONSIDER CONCEPTS LIKE PUBLIC PARTICIPATION

THE FRUSTRATING PART TO US IS THAT THE UNDECLARED EMERGENCY IS A RESULT OF 

CALPINE'S ROLE IN THE CURRENT CRISES.

THE ISO report on June 14, 2000 points to the first two producers To WITHHOLD POWER that started California’s Crises by scheduling the outage of 439 MW on the Hottest day of the year

The producer controlled ISO board failed to declare a stage-3 Emergency which would have curtailed exports out of state 

The Spot Market price rose to$1,300/MW while the Day-Ahead Market rose to the then ISO Price Cap of $750/MW 

In a sample news articles from the day after this man made disaster titled Breeze eases killer heat from the San Francisco Examiner on June 15, 2000, states

The scorching heat wave that apparently killed two elderly people and caused electrical blackouts around the Bay Area 

In the Friday, June 16, 2000 addition of the Contra Costa Times by Carolyn McMillan Cooler air could slip over hills states, at least 10 people died and others suffered heat strokes

In CARE’s October 3, 2000 Complaint to the Federal Energy Regulatory 

Commission (FERC) CARE contends that Independent Energy Producers, 

and the Cal-ISO are involved together in a ISO/generator trust to drive up 

the price of electricity, and justify expedited power plant construction in 

California to further maximize generator profits. 

CARE provided FERC this document of ISO/Generator Collusion as Evidence 

that they had the “opportunity” to exercise “market power”

In response to CARE's complaint the Federal Energy Regulatory Commission (FERC) issued its December 15, 2000 Order calling for,dissolution of the ISO board of directors,made a determination that energy pricing in California was not "just and reasonable", and that energy producers had opportunity to exercise "market power".

FERC failed however to, determine "just and reasonable" rates, and order refunds , and failed to carry out its fiduciary duties to investigate CARE's alleged anti-trust and civil rights violations.

Calpine Corp. and Southern Energy took their three plants down on June 14, 2000 for maintenance to with hold power during a period of peak demand to contrive an outage to create a shortage and test their market power. 

CARE alleges the apparent exercise of market power by these generators in cooperation with the Cal-ISO was done to increase the cost of power and justify the approval of their pending new generation projects under consideration by the CEC. CALPINE acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power that resulted.

TO NOW REWARD CALPINE FOR WHAT IS TANTAMOUNT  TO INVOLUNTARY MANSLAUGHTER BY APPROVING THEIR PROPOSED POWER PLANT IN SAN JOSE IS EXTORTION AT IT’S WORST. IF YOU DO THIS THE VOTERS OF THIS STATE WON'T FORGET

BUT LET ME GO ON WITH THE SECOND REASON FOR NOT RETAINING AN ATTORNEY TO 

REPRESENT US ON THIS OVERRIDE ISSUE

IT'S NOT BECAUSE WE'VE BEEN ADVISED WE DON'T HAVE A GOOD CASE TO MAKE

ON THE CONTRARY, WE'VE BEEN ADVISED THERE ARE NUMEROUS COMPELLING ISSUES THAT FAVOR OUR SIDE  

AVOIDING AN OVERRIDE SHOULD BE YOUR NUMBER ONE CONCERN TODAY

AVOIDING AN OVERRIDE MUST PLAY A MAJOR ROLE IN YOUR DECISION BECAUSE BY THEIR VERY NATURE OVERRIDES ARE ANTI-DEMOCRATIC

I WILL COME BACK TO THIS IN A MINUTE

BUT FIRST LET ME GIVE YOUR OUR MAIN POINT

WHERE, AS WE HAVE HERE, THERE ARE FEASIBLE ALTERNATIVE SITES THAT CAN AVOID 

AN OVERRIDE

THOSE SITES, BY THEIR VERY VIRTUE OF AVOIDING AN OVERRIDE BECOME SUPERIOR 

UNDER CEQA

THE EXISTENCE OF THOSE OTHERWISE FEASIBLE ALTERNATIVES CAPABLE OF AVOIDING AN OVERRIDE DEFEATS YOUR ABILITY TO EXERCISE YOUR OVERRIDE POWER

IT DEFEATS YOUR ABILITY TO OVERRIDE BECAUSE THE STATUTORY CONDITIONS THAT 

MUST EXIST--CALLED CONDITIONS PRECEDENT--ARE MISSING

YOUR OVERRIDE STATUTE SAYS YOU CAN OVERRIDE ONLY WHEN THERE ARE NO FEASIBLE ALTERNATIVES

O.K., THAT'S OUR NUMBER ONE REASON FOR YOU NOT TO OVERRIDE THE CITY OF SAN 

JOSE

WE RESPECTFULLY DEMAND THAT YOU HUMOR US ON THIS THEORY

AND BY HUMOR US, WE DON'T MEAN MAKE FUN OF US AND OTHERWISE DEGRADE US AS 

YOU'VE BEEN CONSISTENTLY WANT TO DO

WE RESPECTFULLY DEMAND THAT YOU CONDUCT A COMPREHENSIVE INVESTIGATION AND ANALYSIS OF ALL FACTORS--LEGAL AS WELL AS FACTUAL--THAT GO TO OUR THEORY

THIS INCLUDES A COMPREHENSIVE INVESTIGATION & ANALYSIS OF THE PROPOSITION 

THAT OVERRIDES ARE INHERENTLY CONTRARY TO FUNDAMENTAL PRINCIPLES OF 

REPRESENTATIVE DEMOCRACY

THE BEST EXAMPLE OF THIS IS WHAT HAPPENED TO THE SAN JOSE VOTERS WHO ELECTED THE 11 COUNCIL MEMBERS WHO VOTED UNANIMOUSLY TO REJECT THE METCALF PROJECT

THOSE SAN JOSE VOTERS WERE DISENFRANCHISED, PLAIN AND SIMPLE

YOU SHOULD HAVE ALSO DONE, AND WE RESPECTFULLY DEMAND YOU DO A COMPREHENSIVE CEQA ALTERNATIVES ANALYSIS THAT FACTORS IN THE AVOIDANCE OF AN OVERRIDE VALUE

WE RESPECTFULLY DEMAND THAT YOU REOPEN THE CEQA PROCEEDINGS AND MODIFY THE CEQA DOCUMENTATION TO TAKE INTO CONSIDERATION AND GIVE PROPER WEIGHT TO THE AVOIDANCE OF AN OVERRIDE FACTOR

THIS IS WHAT SHOULD HAVE BEEN DONE AND FOCUSED ON IMMEDIATELY UPON LEARNING OF SAN JOSE'S REJECTION OF THE MEC PROJECT BY A UNANIMOUS 11 TO ZIP VOTE

THIS IS WHAT WE MEANT IN PREVIOUSLY DEMANDING ALL OTHER MATTERS BE HELD IN 

ABEYANCE UNTIL THE OVERRIDE ISSUE IS DEALT WITH 

THE ANALYSIS MUST ALLOW AVOIDANCE OF AN OVERRIDE TO BE WEIGHED AGAINST OTHER FACTORS

OTHER FACTORS LIKE THE PROPOSED SITE BEING MORE PROFITABLE TO THE APPLICANT

PRESERVING OUR DEMOCRATIC FORM OF GOVERNMENT BY AVOIDING FUNDAMENTAL DISPUTES THAT PIT ONE GOVERNMENTAL BODY AGAINST ANOTHER 

THIS IS FAR MORE VALUABLE, FAR MORE IMPORTANT THAN ENCOURAGING POWERPLANT APPLICANTS TO APPLY FOR MORE POWERPLANTS

BESIDES, THERE IS NO DOCUMENTED INDICATION THAT POWERPLANT APPLICANTS NEED 

FURTHER ENCOURAGEMENT

WHAT THEY REALLY NEED IS TO LOOK BEYOND MAXIMIZING PROFITS BY HOLDING THE 

PUBLIC HOSTAGE TO VITAL NEEDS ISSUES LIKE REASONS LIKE THE OVERRIDE IS NOT APPROPRIATE

1.  IT ISN'T NECESSARY

    THERE ARE FEASIBLE ALTERNATIVES THAT WILL SERVE TO AVOID AN OVERRIDE

    AN OVERRIDE MUST BE AVOIDED IF AT ALL POSSIBLE

    THE INHERENT NATURE OF AN OVERRIDE IS CONTRARY TO THE FUNDAMENTAL 

PRINCIPLES OF A REPRESENTATIVE DEMOCRACY

    HERE AN OVERRIDE MAY BE AVOIDED BY MERELY SELECTING ONE OF THE FEASIBLE 

ALTERNATIVE SITES IDENTIFIED BY CEC STAFF 

    THIS FACTOR, THAT AN OVERRIDE MAY BE AVOIDED BY MERELY SELECTING A BETTER 

FEASIBLE SITE, 

IS PRECISELY WHAT MAKES ONE OF THOSE ALTERNATE SITES PREFERABLE UNDER CEQA

IN OTHER WORDS, THE FACT IT CAN SERVE TO AVOID AN OVERRIDE IS CRITICAL IN 

DETERMINING IF ONE OF THE ALTERNATIVES IS SUPERIOR 

    AVOIDING AN OVERRIDE HAS TO BE A VERY BIG CONSIDERATION IN YOUR DECISION

    IF YOU DON'T TRY HARD & HONEST TO AVOID AN OVERRIDE YOU ARE ABUSING YOUR 

DISCRETION

2.  ANOTHER REASON NOT TO OVERRIDE IS 

IT ISN'T CONSISTENT WITH FUNDAMENTAL DEMOCRATIC PRINCIPLES 

OURS IS A REPRESENTATIVE DEMOCRACY 

FOUNDED ON THE SEPARATION OF POWERS CONCEPT

THIS IS OUR FORM OF GOVERNMENT

WE ELECT OUR REPRESENTATIVES, WHO THEN ACT FOR US

UNDER A SYSTEM OF CAREFULLY CRAFTED CHECKS & BALANCES

GOVERNMENT IS DIVIDED INTO 3 BRANCHES EQUAL IN POWER

ONE BRANCH CAN'T USURP THE POWER OF ANOTHER 

ONE BRANCH CAN'T INTRUDE INTO THE AFFAIRS OF ANOTHER

AN OVERRIDE IS ABOUT AS SEVERE AN INTRUSION AS YOU CAN HAVE

THEREFORE, OVERRIDES SHOULD NEVER BE TREATED LIGHTLY 

THE OVERRIDE POWER SHOULD ONLY BE EXERCISED IN THE RAREST OF OCCASIONS

WHEN ABSOLUTELY NECESSARY

THE SEPARATION OF POWERS DOCTRINE IS EMBODIED IN THE CONSTITUTION --

VIOLATING THE SEPARATION OF POWERS RULES MEANS VIOLATING THE CONSTITUTION

AND BY NO MEANS IS THIS THE ONLY CONSTITUTIONAL PROBLEM THE WARREN-ALQUIST OVERRIDE HAS IN THIS CASE 

3.  ANOTHER REASON TO LET YOUR OVERRIDE POWER LIE IS THAT THIS IS A VERY 

UNUSUAL CASE 

    IT'S HIGHLY UNUSUAL WHEN AN 11-MEMBER CITY COUNCIL ACTS UNANIMOUSLY TO 

REJECT A MAJOR CONSTRUCTION PROJECT

    UNANIMOUSLY NOT ONLY MEANS ALL 11 MEMBERS OF THE COUNCIL

    IT ALSO MEANS ALL THE PEOPLE WHO VOTED FOR THEM

    AN OVERRIDE DISENFRANCHISES THOSE VOTERS

    THIS RAISES MORE CONSTITUTIONAL ISSUES

    THE RIGHT TO VOTE QUICKLY COMES TO MIND

    ANOTHER PROBLEM WITH OVERRIDE IS THIS

    FORCING THE CITY TO GIVE UP ONE PROJECT IN FAVOR OF ANOTHER GREATLY 

INTERFERES WITH THE CITY'S FUNCTIONS

    ON TOP OF BEING DEPRIVED OF A PROJECT IT DETERMINED TO BE BENEFICIAL TO 

THE COMMUNITY

THE CITY IS BEING FORCED TO AMEND ITS LAND USE PLANS, OR AT LEAST TO GRANT 

THE APPLICANT A VARIANCE FROM THEM

    BUT MORE THAN THAT EVEN

    THE CITY IS BEING FORCED TO ANNEX PROPERTY

    HOW CAN THIS KIND OF INTERFERENCE WITH THE ABILITY TO GOVERN BE ALLOWED 

UNDER THE SEPARATION OF POWERS CONCEPT

    ANOTHER ASPECT IS THAT THE CITY OF SAN JOSE REJECTED THE MEC PROJECT FOR 

VARIOUS REASONS 

    IN ADDITION TO VIOLATING A NUMBER OF LAND USE PLANS, AND CHANGING THE 

PATTERN OF ANNEXATION

IT WAS A MATTER OF THE MEC PROJECT VERSUS THE CVRP

    THIS WAS A TOUGH POLITICAL ISSUE BECAUSE THE APPLICANT IS HUGE, WELL 

HEALED AND WELL CONNECTED

    THERE WAS A TOUGH FIGHT BUT ONE SIDE WON OVER THE OTHER THE MEC PROJECT WAS REJECTED SO THE CVRP PROJECT COULD GO FORWARD

    THIS THE TYPICAL KIND OF POLITICAL DECISION DEALT WITH BY A CITY COUNCIL

SELECTING BETWEEN 2 PROJECTS IN TERMS OF WHAT'S BEST FOR A COMMUNITY

    THE SAN JOSE CITY COUNCIL, IN ITS LEGISLATIVE CAPACITY 

THE ASSEMBLY PASSING A RESOLUTION AND EVEN THE PRESIDENT ENCOURAGING 

THE CEC TO OVERRIDE THE CITY OF SAN JOSE

    IS A TRULY UNPRECEDENTED INCREDIBLY IMPROPER THING TO DO

IF THE LEGISLATURE WANTS TO DECLARE AN EMERGENCY & SUSPEND ENVIRONMENTAL LAWS, LET IT DO SO

    BUT AS THE LEGISLATIVE RECORD NOW STANDS

    WITH A LIMITED MOSTLY DOCUMENTARY EXCEPTION, APPROVAL OF POWERPLANTS MUST BE ACCOMPANIED BY THE SAME LEVEL OF ENVIRONMENTAL PROTECTION AS FOR OTHER CEQA PROJECTS   

WE NEED ASSURANCES, FOR THE RECORD, THAT YOU'RE NOT BEING UNDULY INFLUENCED

    WE'D LIKE TO HEAR IT FOR THE RECORD THAT NOBODY HAS BEEN TELLING YOU THE 

PROCESS MUST BE EXPEDITED AT ALL COSTS
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