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CARE hereby submits its comments on the PMPD on the Metcalf Energy Center. Rather than resubmit CARE’s extensive comments on this project we incorporate them herein by reference to the docket log in this case. We believe the Commission has become and is becoming particularly susceptible to the tremendous pressures being exerted by sources as imposing as our president, our governor, and members of the state (as well as federal) legislature, who are crying out for an expedited review process in large part because the siting/construction/operation of new powerplants is perceived as the primary measure for ending the energy crisis, and specifically the rolling blackouts that are resulting and will most probably continue to result from the crisis.  We believe the PMPD Introduction provides uncontroverted evidence of such pressure, in the form of Commissioner Laurie’s fraudulent representations in this regard. 

In no uncertain terms we object to this project, the process under which it was adopted, and to the treatment given to the CARE and the public in this regard. This project’s approval is a “sham” which violates our statutory, constitutional, and civil rights.

CEQA and other LORS have been and are being violated

The MEC is to be located on prime agricultural land near residential enclaves inhabited mainly by low-income families, and peoples-of-color, within a scant five miles of the MEC project.  

The MEC is a powerplant fueled by natural gas supplied by PG&E. As described in the project’s CEC documentation:

“The Metcalf Energy Center (MEC) will be a 600-megawatt (MW) (nominal output) natural-gas-fired combined cycle power plant. The MEC site is located just west of Monterey Road and the Union Pacific Railroad Company (UPRR) right-of-way, between Metcalf Road to the north and Blanchard Road to the south. “

“MEC will include a 230-kilovolt (kV) switchyard and approximately 240 feet of new 230-kV transmission line. The new transmission interconnection will loop into the existing PG&E 230-kV Metcalf-Monta Vista No. 4 transmission line that passes near the northern boundary of the MEC site. No new transmission towers will be required. Natural gas for the facility will be delivered via approximately one mile of new 16-inch underground pipeline that will connect to an existing PG&E transmission backbone pipeline that runs along the eastern side of U.S. 101. A Gas Metering Station will be installed at the backbone pipeline. Recycled water for makeup to the plant’s cooling systems will be supplied by the South Bay Water Recycling (SBWR) Program through one of the two water retailers in the area: San Jose Municipal Water Division (MUNI); or Great Oaks Water Company (Great Oaks). Recycled water will be delivered to the plant from a connection into SBWR’s existing main pipeline in eastern San Jose via a new, 20-inch diameter, 10.2-mile-long pipeline. Combined sanitary and industrial wastewater from the plant will be transported from the plant via a forced main that will connect to San Jose’s existing sewer system at a point in Santa Teresa Boulevard. Process makeup water and domestic water will be supplied by either MUNI or Great Oaks. This water supply will also serve as a backup water supply for plant cooling system makeup.”
The scope and profitability of the MEC's future operations will depend on natural gas supplies and market conditions that have proven and are proving to be highly volatile components of the energy crisis.  There is a mounting body of data and evidence making it reasonably foreseeable that natural gas supplies will not be sufficient to meet demand in the future, and that even if natural gas prices stabilize, they will remain at extremely high levels for the foreseeable future.
  

The energy crises and its ongoing, unpredictable effects, particularly the unavailability or excessively high price of natural gas, will not only increase potentially significant impacts, particularly those on health & safety due to increases in emissions of hazardous chemicals due to having to operate at less than full load, but may make it economically infeasible for the MEC to continue operating profitably with natural gas as its fuel. No provisions what so ever have been made or considered for this contingency.

Nevertheless, CEC is prepared to approve the project during an energy crisis causing and calling for fundamental changes in California's 1996 electrical power market system (deregulation), without considering these reasonably foreseeable changes and their direct or indirect, individual as well as cumulative impacts on the MEC as well as the rest of the regional environment.  

It is logical and reasonably foreseeable that after investing hundreds of millions of dollars (upwards of $600 million) constructing a powerplant, in the face of the energy crisis and the reasonably foreseeable high price and scarcity of natural gas, the applicant will have to switch to another fuel (e.g., coal) to avoid economic disaster.  Under CEQA and its extremely broad definition of what constitutes a project, this is enough of a "reasonable possibility" of potentially significant environmental impact to require CEQA review.  Nevertheless, neither this nor any other energy crisis contingency was addressed in the technical analysis and environmental review conducted by Respondents.
Due to factors foremost among which is the energy crisis, CEC is not able to make the most important findings required for a valid approval of the project, including:


a.
That the MEC's capital costs will not be borne by the public.  Obviously, the way the energy crisis is presently headed and with the information on long-term energy contract being released under court order this assurance cannot be given with any reasonable degree of certainty or accuracy at the present time.


b.
That the permit conditions imposed on the applicant will ensure LORS 
 compliance, including compliance with applicable public health & safety standards.  On the contrary, substantial evidence in the record establishes just the opposite.


c.
That the project is or will be designed, constructed and operated in the manner necessary to protect public health and safety, promote the general welfare, and preserve environmental quality.  How can such an assurance be given under the present emergency conditions that make changes with potentially significant impacts reasonably foreseeable, if not inevitable?

 
d.
That existing governmental land use restrictions are sufficient to adequately control population density in the project area and may be reasonably expected to ensure public health and safety.  Neither assurance can be given yet, nor until the energy crisis is resolved and a comprehensive analysis of the changes and their effects is made.

 
e.
That the evidence of record does not establish the existence of any environmentally superior alternative site.  The evidence of record establishes that environmentally superior alternatives do exist, at least two and possible as many as six.

 
f.
That the "analysis of record" assesses all potential environmental impacts associated with the 600 MW configuration.  Again, the analysis of record suffers from fatal flaws making such an assurance ludicrous.  

In addition to making findings required by law without substantial evidence to support them, Respondents violated CEQA and other LORS by failing to make a statement of overriding consideration based on a proper balancing of specific economic, legal, social, technological, or other considerations, including the immense health & safety impacts caused or contributed to by the rolling blackouts and related energy crisis problems that presently exist and have existed at the very least since the Governor declared the energy crisis an emergency in January 2001.


CEC violated CEQA and other LORS by adopting regulations and procedures which, as applied by CEC, has the effect of significantly amending CEQA and other LORS to give the siting, construction and operation of powerplants what amounts to a substantial exemption from mandatory statutory requirements--procedural as well as substantive.  Making such amendments to CEQA, if not the Warren-Alquist Act, should be a legislative function.  However, in also violating the separation of powers constitutional doctrine, the amendments have been and are being made by executive fiat, if not executive intimidation, rather than by submitting the matter to a full-blown legislative and political process, which would require the legislative admission that it is impossible to expedite powerplants while also complying with and maintaining the level of environmental protection required by CEQA and other LORS concerned with environmental protection.  It would also subject to careful scrutiny the critical assumption that building new powerplants on an expedited basis is a major necessity in resolving the energy crisis.

Further violations of CEQA and other LORS concerned with environmental protection

CEQA, and other LORs were violated in other ways, including by:


a. 
Failing to address potentially significant impacts with the concomitant failure to consider potentially feasible mitigation for those impacts.

  
b. 
Approving the project without adequately considering or adopting feasible mitigation, particularly in regard to air pollution and health & safety impacts.


 
c. 
Failing to adequately address potentially significant individual as well as cumulative impacts, including impacts from rolling blackouts and other reasonably foreseeable products of the ongoing energy crisis.  

  
 
d. 
Rejecting out of hand, ignoring or failing to adequately respond to comments, objectively based information and evidence from the public, other public agencies and independent, duly qualified experts.  This includes but is not limited to impacts on biological resources, particularly endangered, threatened or sensitive species of special concern.  

 

e.
Improperly rejecting potentially feasible mitigation capable of reducing potentially significant impacts to a level of insignificance without substantial evidence in the record to support the rejection.  This includes but is not limited to mitigation measures (e.g., SCONOx) specifically intended to reduce the health & safety and air pollution impacts from the use of ammonia as part of the technology to control NOx emissions.

 

f. 
The failure to adequately assess potentially significant impacts on archaeological resources, and the failure to prepare a professional, scientific report with appropriate findings and recommendations, particularly with regard to mitigation.

 

g. 
Depriving, impermissibly impeding or failing to adequately encourage and ensure the kind of well informed and meaningful public participation strongly required by CEQA, and other environmental protection LORS. 


h. 
Failing and refusing to adequately address cumulative impacts, including the failure to recognize and consider the energy crisis and its reasonably foreseeable problems and impacts.  

 
i.
The failure to adopt and use administrative review procedures, including in regard to public participation, that are CEQA or NEPA equivalent.

j. The specific failure to consider the effect ongoing energy crisis events (e.g., the resumption of or increase in the use of nuclear power and coal as powerplant fuel) may have not only on the environment generally, but more specifically on the data, analyses and conclusions in the project's administrative documentation.

 

k. 
Failing to prepare or consider preparation of subsequent or supplemental environmental documentation addressing new or changed facts and circumstances, particularly the energy crisis, the reasonable foreseeability of rolling blackouts and the problems they pose to project implementation during the construction period as well as the life of the project.

Approval of the project will demonstrate CEC is violating their public duties

As public agencies with the legal authority and the ability to do so, the CEC is under clear and present legal duties to protect public health, safety and welfare within their jurisdictions.  Commission approval of the project as proposed will clearly demonstrate those duties were breached in ways that include those that follow:


a.
The complete failure to address the energy crisis as it pertains to and affects this project, and, inter alia, failing to recognize the reasonable foreseeability and potential significance of its various ramifications (e.g., rolling blackouts).  

 

b.
The complete failure to act in regard to the energy crisis and its ongoing effects, including serious problems such as regularly recurring rolling blackouts during project construction, without devising and implementing adequate plans to deal with the problems and the risks they create or contribute to.

 

c.
Such other and further breaches as may be added after the administrative record is completed and reviewed.

12

APPLICANT’S VIOLATIONS OF UNFAIR COMPETITION LAW VIOLATIONS

The applicant is engaged in unlawful, unfair or fraudulent business acts or practices within the meaning of the Unfair Competition Act, Bus. & Prof. Code, §§ 17200 - 17209.  (See Hewlett v. Squaw Valley Ski Corporation (1997) 54 Cal.App.4th 499.)  This includes, without limitation:



a.
Proposing and pursuing approval of a project that significantly increases or contributes to the immense risk of harm to health & safety, as well as environmental and socioeconomic conditions, without considering or disclosing contingency plans for dealing with reasonably foreseeable problems, in an effort to preserve and maximize profits at the expense of the public. 



b. 
With actual or constructive knowledge that primarily due to the unprecedented, ongoing energy crisis, there is not substantial evidence to support them, inducing public reliance on implied and express claims and assurances, which include that people residing and working nearest the project site, the majority of whom are low income, families and peoples-of-color, will be safe from adverse, potentially significant health & safety, environmental and socioeconomic impacts.

Respectfully Submitted,
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Michael E. Boyd - President, CARE

7-19-01

� CARE has previously docketed letters and reports from duly qualified experts confirming these allegations, and establishing that at present time, there is no accurate, stable or finite data capable of supporting any reasonable conclusions or projections regarding the future availability or cost of natural gas.  This alone makes the environmental analysis of the MEC conducted by CEC, and the applicant completely meaningless in the context of CEQA compliance.


� Laws, ordinances, regulations and standards.
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