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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3

                                            



)

Application for Certification for the       


) Comments on the Revised Presiding
Metcalf Energy Center [Calpine              


) Member's Proposed Decision
Corporation and Bechtel Enterprises, Inc.]  
) 

Having done so in the past and being well accustomed to having our demands, requests and comments ignored, and recognizing it is absolutely futile but still hoping that somehow, sometime, the CEC and related public agencies will abandon or significantly reduce the deeply entrenched policy of expediting the certification, construction and operation of powerplants at all costs, particularly at the cost of environmental protection and its reasonable maximization under CEQA, for the avowed purpose of coping with a perceived of an emergency-level "energy crisis" of undetermined nature, scope and effect, CARE, its members individually, and on behalf of the general public, respectfully submit the following demands, requests or comments.

For your records please reflect that for myself, CARE, its members, and other members of the public, I object to this project, the process under which it was reviewed, and the exertion of intense, unprecedented pressure to speed up siting, construction and operation of the MEC and other powerplants, with the predominant criterion for project approval being how fast the MEC and other powerplants can be gotten on line, and the effect this pressure and this expedite at any cost policy has had and is having on analysts, staff members, CEC and other public agency officials, and their work product, all for the avowed purpose of coping with a perceived of emergency-level "energy crisis" of undetermined nature, scope and effect. CARE, its members individually, and on behalf of the general public for the record have objected and will continue to object to this.


In regard to the CEQA issues, in addition to all those previously raised, CARE is attaching a research memo discussing the nature and scope of the right of public participation provided by CEQA, and showing how foreclosing or hindering that right leads to constitutional as well as statutory violations. It is CARE's position that the procedure followed in this case, where a permit is issued by CEQA responsible agencies before the environmental review process is completed by the lead agency, precludes or contributes to the violation of the type of well-informed and meaningful public participation required by CEQA.  Obviously, this process stands CEQA on its head.  It constitutes and even goes beyond a post hoc rationalization of action previously committed to.  It further confuses the public and cuts the public out of the project’s approval process.  This precludes and unduly interferes with that right, violating not only statutory, but also constitutional provisions.  This is the subject of an appeal now pending before the Bay Area Air Quality Management District’s Hearing Board, and this Commission should stay further actions in your regards to the MEC, so as not to “poison the well” or prejudice our case in regards to CARE’s appeal.


CARE respectfully demands that you inform the public, on behalf of whom this request is being made, in regard to any Statute of Limitations that applies to seek judicial revue of a final decision by the CEC on the MEC project.  CARE further demands that in so informing the public you identify the precise statute and the exact dates involved.  Please be advised that because of the confusion as to which of several Statute of Limitations may apply, your failure to comply with this request will be understood as your affirmation that only the general Statute of Limitations for bringing a petition for a writ of mandate (180 days, we believe) applies, and the public, including CARE, will act in reliance upon your confirmation.

As a duly authorized officer of CARE, I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct to the best of my knowledge and belief, and this declaration and motion was executed by me on the date given below at San Jose, California.

Respectfully submitted,
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President, CARE 9-7-01

Research Memo

09-06-01

CEQA HAS A BROAD, STRONG RIGHT OF PUBLIC PARTICIPATION, 

WHICH HAS A POLITICAL COMPONENT AND THE VIOLATION OR DEPRIVATION OF WHICH HAS CONSTITUTIONAL CONSEQUENCES

Public Participation is vital and includes a political action component.

California courts have made public participation one of the strongest CEQA policies because it does both, help maximize environmental protection, while improving and lending credibility to the accompanying decision making process.  This court has held that the CEQA review process  "protects not only the environment but also informed self-government ... [P]ublic participation is an essential part of the CEQA process."  (Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182, 190 (internal quotation marks and citations omitted); see also Guidelines, § 15201 (holding codified).)


The state Supreme Court stressed the  "privileged position" the public holds in the CEQA statutory scheme, which requires that the CEQA process  "be open ... [and] premised upon a full and meaningful disclosure of the scope, purposes, and effect of a consistently described project."  (Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural Association (1986) 42 Cal.3d 929, 936.)

CEQA's right of public participation includes a political component expressed in a multitude of cases.  Thus, it has been held that CEQA must be  "scrupulously followed" so the basis for decision makers' environmentally significant action is disclosed.  "[T]he public being duly informed, can [then] respond accordingly to action with which it disagrees ..."  (County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 934, 941, quoting Laurel Heights Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376, 392 (the CEQA review  "process protects not only the environment but also informed self-government"); see also Long Beach Savings & Loan Association v. Long Beach Redevelopment Agency (1986) 188 Cal.App.3d 249, 259 (courts look at whether the public has sufficient information to evaluate the performance of their elected officials); Laurel Heights  Improvement Association v. Regents of the University of California (1993) 6 Cal.4th 1112, 1123 (informed public may thus  "respond accordingly to action with which it disagrees"); People v. County of Kern (1974) 39 Cal.App.3d 830, 842 (the public will be able to take appropriate action  "come election day").) 

These are expressions of a political function that is the basis for the private enforcement of CEQA.  Private enforcement is vital because  "there appear to be no provisions for public enforcement of CEQA or of its guidelines".  (Rich v. City of Benicia (1979) 98 Cal.App.3d 428, 437.)  The idea is that the documentation and disclosure required by CEQA provides a record the public may use to vote ecologically insensitive decision makers out of office, and exert influence on decision makers during the CEQA review process.  (See Friends of the Old Trees v. Department of Forestry (1997) 52 Cal.App.4th 1383, 1402 (public must be given  "the opportunity to influence the decisions before they are made").)  


The CEQA violations also violate the constitutional right to petition, and to freely associate to take political action.

"[W]here ... a statute expressly invites or allows interested persons to protest, or give their views or opinions concerning, proposed or requested governmental action, such persons singly or in combination have a lawful right to do so ..."  (Matossian v. Fahme (1980) 101 Cal.App.3d 128, 136, 137.)  This  "right of petition is of parallel importance to the right of free speech and the other overlapping, cognate rights contained in the First Amendment and in equivalent provisions of the California Constitution ..."  (City of Long Beach v. Bozek (1982) 31 Cal.3d 527, 535 ("Bozek"); see also 7 Witkin, Summary of California Law (9th ed. 1988), Constitutional Law, § 142 at pp. 199-200.)  

In addition to being embodied in both federal and state constitutions (U.S. Const., First  Amend.;  Cal. Const., art. I, § 3), the right to petition and of access extends to administrative proceedings:


"In a variety of contexts, the right of access to the courts has been confirmed and strengthened throughout our 200-year history." ... This right of access extends to the constitutional right to petition administrative tribunals


(California Teachers Association v. State of California (1999) 20 Cal.4th 327, 335, quoting Payne v. Superior Court (1976) 17 Cal.3d 908, 911; see also Pacific Gas & Electric Company v. Bear Stearns & Company (1990) 50 Cal.3d 1118, 1135.)



Since Bozek, supra, was decided, the Supreme Court has continued to implement its strong concern for the  "chilling" effect various actions may have on the right to petition.  (Wolfgram v. Wells Fargo Bank (1997) 53 Cal.App.4th 43, 50-55 (comprehensive history of right).)

The freedom to associate with others for the purpose of taking political action is also a fundamental right:


"The freedom of the individual to participate in political activity is a fundamental principle of a democratic society and is the premise upon which our form of government is based."


(Fort v. Civil Service Commission (1964) 61 Cal.2d 331, 334 (unconstitutional to completely deny public employees from taking part in political campaigns and elections), quoted in 7 Witkin, Summary of California Law  (9th ed. 1988), Constitutional Law, § 187 at p. 250,)

This constitutional authority applies when the public is not allowed to fully participate in the administrative review process at a point and in a manner affording a fair opportunity to influence the decision makers politically, including by convincing the decision makers to abandon or modify the project, or locate it elsewhere.  
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