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By this Verified Petition and Complaint petitioners/plaintiffs allege as follows:

PRELIMINARY STATEMENT
1. Petitioners/plaintiffs SANTA TERESA CITIZEN ACTION GROUP, GREAT OAKS WATER COMPANY, CITY OF MORGAN HILL, DEMAND CLEAN AIR, INC. and CALIFORNIANS FOR RENEWABLE ENERGY, INC. petition this Court for a writ of mandate pursuant to California Code of Civil Procedure ("CCP") sections 1085 and 1094.5 and for declaratory and injunctive relief pursuant to CCP sections 526, 527 and 1060 and Civil Code section 3422 setting aside the Adoption Order, Findings and Order dated September 24, 2001 and Order dated November 19, 2001 denying petitioners’ timely Petition for Reconsideration thereof (collectively, “Decision”) approving the Application for Certification (“AFC”) for a 580-megawatt gas-fired power plant known as the Metcalf Energy Center (“MEC Project” or “the Project”) issued by respondent/defendant CALIFORNIA ENERGY COMMISSION (“the CEC”or “the Commission”).

2. The Decision allows the siting of the MEC Project within the City of San Jose despite the Project’s violation of numerous local ordinances, regulations and standards, including the City of San Jose General Plan and Zoning Ordinance, on the grounds that the Project is required for public convenience and necessity and there are no more prudent and feasible means of achieving such convenience and necessity.  But in purporting to make this determination, the Commission refused to consider contrary evidence, suppressed the critical concerns of its staff, exhibited bias against petitioners and otherwise denied petitioners a fair hearing.  By purporting to approve the MEC Project without affording petitioners and the public a fair hearing and despite the Project’s numerous conflicts with local laws, the Commission has posed a direct threat to the health, safety and environmental quality of petitioners and the public.

3. Petitioners bring this action to protect: (1) the beautiful, bucolic but vulnerable North Coyote Valley and its wildlife from inappropriate industrial development, (2) nearby residential neighborhoods from harmful air emissions, noise and visual annoyance, (3) the pristine water quality of Coyote Creek and its Alluvial Aquifer from contamination from drift from the MEC Project’s proposed cooling towers, and (4) the fish, wildlife, aesthetic and recreational public trust resources of Coyote Creek and its tributary Fisher Creek from habitat displacement, noise, visual degradation and air pollution.

4. Petitioners bring this action on their behalf, and on behalf of the public, to compel the CEC to comply with the procedural due process protections of sections 1085 and 1094.5 of the Code of Civil Procedure, Article I, section 7 of the California Constitution and the Fourteenth Amendment of the United States Constitution, the Supremacy Clause of Article VI of the United States Constitution, and the Public Trust Doctrine in order to assure that (1) this Project's adverse impacts are fully disclosed, evaluated and, where feasible, mitigated, (2) the need (or lack thereof) for this Project is fairly presented and assessed, (3) reasonable alternatives to this Project are given full and fair consideration, and (4) petitioners and the public are afforded their constitutionally-protected right to a fair hearing untainted by prejudice, bias and the exclusion of evidence refuting the claimed urgent need for this Project.

5. Petitioners respectfully request that this Court issue alternative and peremptory writs of mandate commanding the CEC to rescind and vacate all of its approvals for the MEC Project, including its decisions to (1) approve the Application for Certification of the MEC Project, (2) override the MEC Project’s nonconformance with local laws, ordinances, regulations and standards, (3) adopt conditions of Certification, Compliance Verifications and associated procedures regarding operation of the MEC Project, (4) deny petitioners’ Petition for Reconsideration of the foregoing approvals, and (5) issue all other approvals to implement the MEC Project.

6. Petitioners also request this Court's declaratory and injunctive relief to declare unlawful and prevent grading, construction and other development activities implementing the foregoing approvals for the MEC Project unless and until the CEC complies with the procedural due process protections of the Code of Civil Procedure and the California and United States Constitution, the Supremacy Clause of Article VI of the United States Constitution, the Public Trust Doctrine, and the other laws whose violation is alleged herein.

PARTIES
7. Petitioner/plaintiff Santa Teresa Citizen Action Group (“STCAG”) is a non-profit public benefit corporation of concerned citizens residing in the vicinity of the proposed site for the MEC Project.  Members of STCAG have a vital interest in protecting their health, safety and environmental quality from the MEC Project’s air emissions, noise and visual pollution.  Members of STCAG use and enjoy North Coyote Valley, Coyote Creek and their fish and wildlife for recreation, aesthetic enjoyment, nature study and other beneficial purposes.  The MEC Project threatens to harm these resources and uses.

8. Petitioner/plaintiff Great Oaks Water Company (“Great Oaks”) is a California corporation, and a public utility and water corporation within the meaning of California Public Utilities Code sections 216 and 241.  Great Oaks was formed as a water company in April 1959, and engages in the business of selling water and related services to customers in and around the City of San Jose.  Great Oaks and its customers are vitally interested in maintaining the pristine water quality of the Coyote Valley Alluvial Aquifer from which Great Oaks pumps the water that it delivers to its approximately 80,000 customers.  Great Oak’s customers use and enjoy Coyote Creek and its fish and wildlife for recreation, aesthetic enjoyment, nature study and other beneficial uses.  Great Oaks brings this action on its own behalf, and on behalf of each of its customers.

9. Petitioner/plaintiff City of Morgan Hill is a municipal corporation established under the laws of California authorized to provide municipal services and to regulate land uses within its boundaries.  The City of Morgan Hill is vitally interested in protecting the health, safety and environmental safety of its residents.  Morgan Hill’s residents live near the proposed site of the MEC Project and use and enjoy North Coyote Valley, Fisher Creek and Coyote Creek and their public trust fish and wildlife resources for recreation, aesthetic enjoyment, nature study and other beneficial uses.  Morgan Hill and its residents bring this action to protect these public trust resources and to prevent the air pollution, excessive noise, aesthetic impairment and harm to the quiet and safe enjoyment of their lives and property that is threatened by the CEC’s Decision approving the Project.

10. Petitioner/plaintiff Demand Clean Air, Inc. is a non-profit public benefit corporation formed under the laws of California for the purpose of educating the public about air quality issues and protecting the public from harmful air emissions such as those threatened by operation of the MEC Project.  Demand Clean Air, Inc. brings this action on its own behalf, and on behalf of each of its members, to protect them and the public from the harmful air emissions threatened by the MEC Project.

11. Petitioner/plaintiff Californians for Renewable Energy, Inc. is a non-profit public benefit corporation organized under the laws of California in 1999 for the purpose of educating the public about, and encouraging public agencies to consider, alternative forms of renewable energy as a means of avoiding (1) dependence on declining supplies of fossil fuels and (2) the harmful air emissions their use occasions.  Californians for Renewable Energy, Inc. and its members are vitally interested in securing this Court’s review of the CEC’s Decision approving the Project because it ignores or understates the adverse impacts of the Project on human health and safety and environmental quality.

12. All petitioners and their members and residents are harmed by the Decision, and are beneficially interested in securing this Court’s review thereof, because in reaching the Decision, the CEC denied petitioners a fair hearing in numerous respects as alleged more particularly below, violating petitioners’ statutory, common law and constitutional rights to procedural due process, and their rights to compliance with federal law and the Public Trust Doctrine.

13. Respondent/defendant California Energy Commission (“the CEC” or “the Commission”) is an agency of the State of California established in accordance with the Warren-Alquist State Energy Resources Conservation and Development Act, California Public Resources Code section 25000 et seq. (“the Warren-Alquist Act”).  The Warren-Alquist Act empowers the CEC to regulate the siting of energy and water projects.  The CEC purported to approve the application of real party in interest Calpine Corporation for the siting of its proposed Metcalf Energy Center on September 24, 2001.  On November 19, 2001, the CEC purported to deny petitioners’ timely Petition for Reconsideration of the CEC’s September 24, 2001 approval.  The CEC acted under Public Resources Code section 25530, which provides that “[a] decision or order of the commission on reconsideration shall have the same force and effect as an original order or decision.”

14. The CEC has authority under Public Resources Code section 25525 to certify applications for energy facilities that do not conform with applicable state, local or regional standards, ordinances, or laws where the Commission “determines that such facility is required for public convenience and necessity and that there are not more prudent and feasible means of achieving such public convenience and necessity.”  In reaching its Decision purporting to make this determination as necessary to approve the Project despite its acknowledged violation of local laws, the CEC violated petitioners’ right to a fair hearing by (1) refusing to consider contrary evidence, (2) suppressing the critical concerns of its staff, (3) exhibiting bias against petitioners and (4) failing to afford petitioners proper notice of its purported hearing on petitioners’ motion for reconsideration.

15. Petitioners are informed and believe, and thereon allege, that real party in interest Calpine Corporation is, and at all times herein mentioned was, a corporation incorporated under the laws of the State of Delaware, and, as the proposed owner and intended operator of the MEC Project, is beneficially interested in the CEC’s Decision challenged herein.

16. Petitioners are unaware of the true names and capacities of real parties in interest DOES XI through C, and therefore sue such real parties in interest by fictitious names.  Petitioners are informed and believe, and based on such information and belief allege, that the fictitiously named real parties in interest are directly and materially interested in or affected by the approvals challenged in this Petition and Complaint.  When the true identities and capacities of these real parties in interest have been determined, petitioners will amend this Petition and Complaint, with leave of court if necessary, to insert such identities and capacities.

JURISDICTION AND VENUE
17. The Sacramento County Superior Court has jurisdiction of the matters alleged herein pursuant to Code of Civil Procedure sections 526, 527, 1060, 1085, 1087 and 1094.5.

STANDING
18. Petitioners have standing to assert the claims raised in this Petition and Complaint.  As described above, petitioners are beneficially interested in this matter.

EXHAUSTION OF ADMINISTRATIVE REMEDIES
19. Petitioners have performed any and all conditions precedent to the filing of this Petition and Complaint, and have participated in all phases of the administrative and environmental review process, and thus have fully exhausted their administrative remedies.

20. Respondents have taken final agency action with respect to the approvals challenged herein.  Respondents have a mandatory duty to comply with local, state, and federal law, including, but not limited to, the procedural due process provisions of the Code of Civil Procedure and the California and United States Constitutions, the Supremacy Clause of the United States Constitution, and the Public Trust Doctrine, prior to undertaking the discretionary approvals at issue in this lawsuit.  Petitioners possess no certain remedy to challenge the approvals at issue in this action on procedural due process, federal preemption and Public Trust Doctrine grounds other than by means of this lawsuit.

RELIEF REQUESTED
21. Petitioners seek an alternative writ of mandamus, a peremptory writ of mandamus, declaratory relief, temporary and permanent injunctive relief, costs, and attorneys' fees.

A.
Alternative and Peremptory Writs of Mandamus 

(Code Civ. Proc., §§1085, 1087)
22. Petitioners seek alternative and peremptory writs of mandate pursuant to Code of Civil Procedure section 1085, which provides that a writ of mandate “may be issued by any court... to any inferior tribunal, corporation, board, or person, to compel the performance of an act which the law specially enjoins, as a duty resulting from an office, trust, or station,” Code of Civil Procedure section 1087, which provides that "[t]he writ may be either alternative or peremptory," and Code of Civil Procedure section 1094.5, which provides that a writ of mandate may be "issued for the purpose of inquiring into the validity of any final administrative order made as a result of a proceeding in which by law a hearing is required to be given, evidence is required to be taken, and discretion in the determination of facts is vested in the inferior tribunal, ... board, or officer."

23. Petitioners seek alternative and peremptory writs of mandate on the grounds that, by approving the Project without first properly complying with the procedural due process protections of the Code of Civil Procedure and the California and United States Constitutions and the Public Trust Doctrine, the CEC prejudicially abused its discretion within the meaning of Code of Civil Procedure sections 1085 and 1094.5.

B.
Temporary and Permanent Injunctive Relief

 

(Code Civ. Proc., §§526, 527; Civ. Code, §3422)
24. Petitioners request declaratory relief pursuant to Code of Civil Procedure section 1060, which provides, in pertinent part, that:

Any person ... who desires a declaration of his or her rights or duties with respect to another, or in respect to, in, over or upon property ... may, in cases of actual controversy relating to the legal rights and duties of the respective parties, bring an original action ... in the Superior Court ... for a declaration of his or her rights and duties in the premises....  He or she may ask for a declaration of rights or duties, either alone or with other relief; and the court may make a binding declaration of these rights or duties, whether or not further relief is or could be claimed at the time.  The Declaration may be either affirmative or negative in form and effect, and the declaration shall have the force of a final judgment. 

(Code of Civ. Proc., section 1060.)

C.
Temporary and Permanent Injunctive Relief 

(Code Civ. Proc., sections 526, 527; Civ. Code, section 3422)

25. Petitioners request injunctive relief pursuant to Code of Civil Procedure section 526, which provides, in pertinent part, that:

“(a)
An injunction may be granted in the following cases:

(1)
When it appears by the complaint that the plaintiff is entitled to the relief demanded, and the relief, or any part thereof, consists in restraining the commission or continuance of the act complained of, either for a limited period or perpetually.

(2)
When it appears by the complaint or affidavits that the commission or continuance of some act during the litigation would produce waste, or great or irreparable injury, to a party to the action.

(3)
When it appears, during the litigation, that a party to the action is doing, or threatens, or is about to do, or is procuring or suffering to be done, some act in violation of the rights of another party to the action respecting the subject of the action, and tending to render the judgment ineffectual.

(4)
When pecuniary compensation would not afford adequate relief.

(5)
Where it would be extremely difficult to ascertain the amount of compensation which would afford adequate relief.

(6)
Where the restraint is necessary to prevent a multiplicity of judicial proceedings.”

(Code Civ. Proc., §526, subd. (a).)

26. Petitioners also request temporary injunctive relief pursuant to Code of Civil Procedure section 527, which provides that the Court may issue a temporary restraining order or a preliminary injunction if the plaintiff (or petitioner) meets specified criteria.  

27. Finally, petitioners request permanent injunctive relief pursuant to Civil Code section 3422, which provides that the Court may issue a permanent injunction if the plaintiff meets specified criteria.  (See also San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 741-742 (court issues injunction prohibiting respondent county and applicant from altering project site pending full compliance with applicable law).)

28. The CEC’s actions will result in irreparable harm to petitioners and the public at large in that the Project as approved will cause significant environmental impacts that will not be mitigated to less than significant levels.  Such impacts include, but are not limited to, excessive noise, visual pollution, and contamination of air, surface and ground waters with pollutants harmful to human health and safety and to fish and wildlife.

29. Petitioners have no plain, speedy, or adequate remedy in the ordinary course of law.  No money damages or other legal remedy could adequately compensate petitioners for the harms described in the preceding paragraphs.  

D.
Attorneys' Fees and Costs 

(Code Civ. Proc., §§1021.5, 1032; Gov. Code, §800)
30. This litigation involves the enforcement of an important right affecting the public interest.  Accordingly, if petitioners are successful in prosecuting this action, petitioners will confer a substantial benefit on the citizens of the affected area and region, and therefore will be entitled to an award of reasonable attorneys’ fees pursuant to section 1021.5 of the Code of Civil Procedure.

31. Petitioners also bring this action pursuant to Government Code section 800, which awards petitioners up to $7,500.00 in attorneys’ fees in actions to overturn agency decisions, such as those at issue herein, that are arbitrary and capricious.

32. Additionally, petitioners request reimbursement for costs pursuant to Code of Civil Procedure section 1032, subdivision (b), which provides that “[e]xcept as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to recover costs in any action or proceeding.”

FACTUAL BACKGROUND
33. This proceeding concerns a proposal by real party in interest Calpine Corporation to develop a 580-megawatt, natural gas-fired, combined-cycle power plant on a 20‑acre site partially within the City of San Jose and partially within the County of Santa Clara.  The site lies at the southern base of Tulare Hill in Northern Coyote Valley to the west of Coyote Creek and Monterey Highway and to the south and east of Fisher Creek, a tributary to Coyote Creek.  Coyote Creek provides habitat to a number of endangered fish and wildlife species, including steelhead trout and the red-legged frog.  Coyote Creek passes over gravels through which percolating water recharges the Coyote Creek Alluvial Aquifer just east and north of the proposed site.  Petitioner Great Oaks Water Company utilizes the Coyote Creek Alluvial Aquifer as the sole source of its supply of water for approximately 80,000 customers located in the Santa Teresa community and surrounding neighborhoods largely within the City of San Jose.

34. Due to its location within a small geographic “bowl” at the north end of Coyote Valley immediately south of Tulare Hill, the Project site regularly experiences air inversions which trap air pollutants for extended periods of time.  Consequently, independent experts have concluded that this site is the “worst possible location” within the Bay Area for a power plant because of the probable accumulation of air pollutants due to the low air inversions common to this location.

35. Because of its poor location, massive scale and largely unmitigated noise and visual impacts, the Project would violate a host of general plan and zoning ordinance requirements adopted by the City of San Jose to regulate land use, riparian protection, noise and visual air quality, as alleged more specifically below.

36. The MEC Project is no longer needed to bridge a perceived gap between energy supply and demand.  In their comments on the Commission’s Proposed Decision and in their subsequent Petition for Reconsideration, petitioners presented overwhelming, unrefuted evidence that (1) the projections of energy demand on which the Project is predicated grossly overstate actual demand, and (2) alternative sources of energy supply at less environmentally harmful locations are approved or under construction and would come on-line well before the MEC Project, as alleged more specifically below.  The Commission refused to consider this evidence.

THE MEC PROJECT VIOLATES LOCAL LAWS
37. The MEC Project violates the City of San Jose’s ordinances, regulations and standards governing land use, noise, riparian protection, recreational resources, and visual air quality.  Most fundamentally, the Project violates the San Jose General Plan’s Land Use/Transportation Diagram, which designates this site for Campus Industrial uses such as research and development, administration, marketing, assembly and manufacturing.  The proposed gas-fired power plant use is not allowed within this land use designation.  The MEC Project would exceed the allowable height limits for both Campus Industrial (120 feet) and Public/Quasi-public (95 feet) uses, and thus violates the San Jose General Plan’s Urban Design Policy No. 11.  The Project would also violate Urban Design Policy No. 22 because the project does not meet the design guidelines of the North Coyote Valley Campus Industrial Master Development Plan.

38. Because the MEC Project would detract from the scenic and aesthetic qualities of the planned Fisher Creek trail corridor, the Project also violates the San Jose General Plan’s Trails and Pathways Policy No. 1.  Because the MEC Project is not consistent with all provisions of the City of San Jose’s Riparian Corridor Policy Study, the Project would violate as well the General Plan’s Riparian Corridor Policy No. 2.

39. The MEC Project would violate Title 20 of the San Jose Municipal Code, which zones this site for A-Agriculture, a zone which does not permit power plants and restricts building and structure heights to 35 feet.

40. The MEC Project violates San Jose’s North Coyote Valley Campus Industrial Area Master Development Plan for several reasons.  First, contrary to this plan, the MEC Project is not a “high technology” use.  Second, the Project exceeds the height limitations applicable to this site.  Third, the Project violates the 50-foot landscaped set back required along the Union Pacific railroad right-of-way.  Fourth, the Project violates the plan because it fails to provide a set back of at least 100 feet between the Project’s structures and the MEC property line.

41. The MEC Project violates San Jose’s Riparian Corridor Development Guidelines for two reasons.  First, contrary to Guideline 1A, the MEC Project would locate noise-generating equipment along the riparian edges of the property, impacting wildlife use of the adjacent riparian area.  Second, the Project would generate noise exceeding the ambient nighttime noise level in the adjacent riparian area, which the CEC staff has estimated at 39 dBA.  Consequently, the Project violates San Jose’s Riparian Corridor Development Guideline 2F, which directs that noise-producing stationary equipment must be located as far as necessary from riparian corridors to avoid exceeding the ambient noise level in such corridors.

42. The MEC Project violates San Jose’s noise standards.  San Jose General Plan Noise Policy No. 11 directs that non-residential land uses located adjacent to existing or planned noise-sensitive residential and public/quasi-public land uses such as are present here, should mitigate noise generation to meet a noise standard of 55 dBA DNL at the property line.  Contrary to this standard, the Project would generate noise at a level of 70 dBA DNL at its southern property line, 15 dBA above the City of San Jose’s General Plan standard of 55 dBA DNL measured at the nearest property boundary of the Project.

43. Because the MEC Project threatens severe degradation of the environment, the San Jose City Council voted 11-0 to deny Calpine’s proposal to amend the City General Plan and zoning designations applicable to the Project site.  Thus, the Project remains in violation of the City of San Jose General Plan and Zoning Ordinance.

44. The MEC Project would also violate land use controls within the Santa Clara County General Plan.  The Project would violate Policy R-LU 74, in that the Project would locate a major gas pipeline within a public recreation area.  The Project would also violate Policy R-LU 75, because the Project would locate a metering station along a heavily traveled highway, U.S. Highway 101.

THE DECISION IGNORES OR UNDERSTATES

THIS PROJECT’S VIOLATIONS OF

FEDERAL, STATE AND LOCAL LAWS
45. The Decision’s asserted grounds for overriding other state and local laws and the California Environmental Quality Act’s (“CEQA’s”) prohibition against significant environmental impacts ignore or misinterpret the CEC’s record evidence.  The Decision’s purported override of CEQA under Public Resources Code section 21002.1 erroneously assumes that the MEC Project “will not create any significant adverse environmental effects.” To the contrary, this Project would cause significant impacts on noise, air quality, visual amenities, wildlife habitat, and public health.

46. The Decision’s override purports to find, in attempted compliance with Public Resources Code section 25525, that the MEC Project “is required for public convenience and necessity and that there are not more prudent and feasible means of achieving such public convenience and necessity.”  In fact, contrary to this purported finding, the MEC Project is not required for public convenience and necessity, and in any event, there are more prudent and feasible means of providing electrical power in the San Jose area.  The Decision is based on an outdated evidentiary record which the Commission should have reopened as repeatedly requested by petitioners in September, October and November 2001.  Petitioners documented the fact that the State’s energy supply and demand context has improved dramatically, providing better alternative locations and sources of power for the San Jose area at far less environmental cost, thus eliminating any need for the MEC Project.

47. The Decision understates this Project’s adverse effects on noise.  In particular, the Decision understates the MEC Project’s violation of the San Jose General Plan’s noise standards, which forbid facilities that generate more than 55 dBA DNL exterior noise levels at their property lines.  The Project would generate 70 dBA DNL at the relevant property line.  The Decision proposes to allow the Applicant, Calpine Corporation, to expose the nearest residence to a noise level of 49 dBA instead of the nighttime average noise level of 39 dBA required by San Jose and the 44 dBA level previously recommended by the CEC staff.  This evasion of applicable noise standards was the direct result of improper political pressure that not only manipulated the CEC’s position, but also resulted in the reassignment and ultimate departure of the staff scientist, Mr. Kisabuli, who had exposed and objected to this evasion of the applicable noise standard.  The Decision also overlooks this Project’s violation of the San Jose General Plan’s prohibition against projects that cause harmful noise levels within riparian wildlife habitat.

48. The Decision dismisses the MEC Project’s substantial adverse visual impacts on North Coyote Valley and adjacent residential areas as “insignificant” despite overwhelming 

contrary evidence, including the contrary expert opinion of the City of San Jose and the CEC staff, that the Project would substantially harm the visual character and quality of views of the site and its surroundings because of the power plant’s mass, scale, height, and industrial character.  The Decision also ignores the impact of the MEC Project’s visible steam plume, contrary to overwhelming evidence from objective sources.

49. The Decision ignores the fact that the proposed site for the MEC Project is the “worst possible location” within the Bay Area for a power plant because of the probable accumulation of air pollutants in this area due to the low air inversions that commonly occur within the North Coyote Valley “bowl.”  Despite the fact that the Applicant’s witness conceded that its modeling failed to address the likely concentration of air pollutants in the vicinity of the project due to local atmospheric conditions, the Decision nonetheless concludes that the MEC Project will not have a significant impact on air quality.  The Applicant’s modeling also failed to address the fact that the PM10 emission rate has increased by 16.7 additional tons per year due to the Decision’s requirement for the use of oxidation catalyst mitigation.  Because the Applicant’s modeling is deficient, the Decision’s conclusions based thereon are scientifically indefensible.

50. The Decision ignores the MEC Project’s adverse effects on public health.  The Applicant’s proposed emission offsets are located 15 or 20 miles to the north of the project site and will not mitigate the adverse air quality impacts of emissions from this project at the project site.  Because the Bay Area Air Quality Management District (“BAAQMD”) has not adopted a program for attaining California’s health-based PM10 standard to mitigate the Project’s PM10 impacts on human health, those impacts will not be mitigated.  Yet the Decision assumes that the impact of this Project’s air emissions on public health will be mitigated to insignificance.

51. The Decision ignores the Applicant’s failure to comply with federally-mandated requirements of the Clean Air Act.  For example, the State Implementation Plan and associated regulations adopted pursuant to the Clean Air Act in accordance with 40 Code of Federal Regulations section 52.220(c)(63) directs that the BAAQMD must await the Commission’s completion of its CEQA review where, as here, the BAAQMD is not itself preparing separate CEQA compliance documentation, before issuing a Prevention of Significant Deterioration (“PSD”) permit.  Contrary to this federal requirements the BAAQMD purported to issue a PSD permit for the Project prior to the Commission’s purported completion of its certified CEQA functional equivalent program authorized under 14 California Code of Regulations section 15251(k).  Federal regulations incorporated into the BAAQMD PSD permitting requirements of 40 Code of Federal Regulations section 51.166(q)(2)(v) require the BAAQMD to hold a public hearing in connection with Calpine Corporation’s PSD application in order to receive written and oral comments “on the air quality impact at the source, alternatives to it, the control technology required, and other appropriate considerations.”  Contrary to this requirement, the BAAQMD held no public hearings on Calpine Corporation’s PSD application for the Project.  Also, federal regulations promulgated under the Clean Air Act prohibit the BAAQMD from issuing a PSD permit for the Project unless Calpine Corporation first provides a current certification that all of its major facilities within California are either in compliance, or on a schedule of compliance, with all applicable state and federal emissions limitations and standards.  Contrary to this requirement, the BAAQMD purported to issue a PSD permit for the Project despite the absence of a current certification of compliance from Calpine Corporation.  In any event, Calpine Corporation is not currently in compliance, or on a schedule of compliance, with all applicable state and federal emission limitations and standards in California.

52. The Decision ignores the Project’s foregoing violations of federal air emissions requirements, contrary to Public Resources Code section 25525, which forbids the Commission from approving projects “in conflict with applicable federal law or regulation,” and the Supremacy Clause of Article VI of the United States Constitution.

THE CEC REFUSED TO CONSIDER PETITIONERS’ EVIDENCE
53. The Commission erred in refusing petitioners’ repeated requests that it reopen its evidentiary hearing under Public Resources Code section 25513 to consider evidence documenting the dramatic improvement in this State’s energy supply and demand context during the summer and fall of 2001.  The Decision relies on a demand forecast more than 10 percent higher than current demand projections and fails to reflect the substantial increase in the supply of electricity that has occurred during the past six months due to the development of additional sources of energy as well as increased conservation by consumers.  Because this significant change in the energy supply and demand picture occurred only recently, petitioners were unable to present evidence documenting this change until September 7, 2001, when they attempted to do so by submission of their timely comments on the CEC’s Proposed Decision dated August 2001, and October 24, 2001, when petitioners reiterated those comments in a formal Petition for Reconsideration of the CEC’s Decision. 

54. The Commission denied petitioners’ requests to reopen the evidentiary hearing in this matter to consider petitioners’ evidence documenting the dramatic change in this State’s energy supply and demand picture during the last six months.  As alleged more fully below, petitioners’ evidence showed that there is no longer an immediate need for the MEC Project at its proposed site.  Consequently, the Decision’s purported override findings, in attempted compliance with Public Resources Code sections 25525 and 21002 and CEQA Guidelines sections 15092(b)(2)(B) and 15093(a), that this project is required for public convenience and necessity, that there are not more prudent and feasible means of achieving such public convenience and necessity, and that there no feasible alternatives or feasible mitigation measures that would substantially lessen or avoid the environmental effects of the MEC project, are mistaken and should be set aside.

55. The Decision alleges that there is a statewide need for electricity (Decision, p. 465) and asserts that the CEC should exercise its override authority to approve the MEC project because there are no "more prudent and feasible" means to solve alleged reliability problems in the San Jose area (Decision, pp. 467-68).  But San Jose area reliability problems are overstated by the Decision.  The Decision relies on a demand forecast more than 10 percent higher than current demand forecasts that account for increased prices and conservation initiatives in the last year. The Decision fails to reflect reductions in the load-serving capability of the local grid which would be caused by operating the MEC Project.

56. The Decision's assertion of a statewide need for new generation is incorrect. By the summer of 2004, when, according to recent Calpine Corporation announcements, the MEC Project could first be operational, there will not be a need for additional powerplants to provide statewide electric reliability.

57. The Decision's claim that there are no "more prudent and feasible" local alternatives is mistaken.  In the San Jose area, at least 768 megawatts would be provided by power plants under construction, in licensing, or expected to file AFCs in the near future.  All of this capacity is planned to begin operating in 2001 or 2002, well before MEC could operate.  Most of it is being developed by affiliates of Calpine Corporation, the Project Applicant.

58. The Decision overstates the future level of electricity demand in the Bay Area and thereby overstates local reliability concerns.  Petitioners showed that more than 11,000 megawatts of new generation recently licensed by the CEC will solve statewide reliability problems by the summer of 2003, before the Project would come on line.  The Decision fails to acknowledge that there are realistic generation alternatives already being built, licensed, and developed in the San Jose area which will address local reliability concerns, while the MEC Project would worsen local reliability in several ways.

THE COMMISSION DENIED PETITIONERS A FAIR HEARING
59. The Commission denied petitioners a fair hearing in at least four respects.  First, the CEC refused petitioners’ repeated requests to reopen the evidentiary hearing to consider highly relevant evidence not previously available that documented both a sharp decline in energy demand, and the availability of numerous alternative sources of energy that would come on line before the MEC Project.  The CEC ignored petitioners’ requests and supporting evidence twice.  First, the CEC refused to address petitioners’ request to reopen the evidentiary hearing, and refused to consider or discuss petitioners’ supporting evidence, despite petitioners’ timely submission of such requests and evidence on September 7, 2001.  Instead, the CEC made only modest changes to its Proposed Decision requested by Calpine and the CEC staff in its final Decision issued September 24, 2001.  Second, the CEC denied petitioners’ timely Petition for Reconsideration, refusing on November 19, 2001 to reopen its evidentiary hearing for the purpose of considering petitioners’ supporting documentation.  In the exercise of reasonable diligence, petitioners could not have presented this documentation previously, and in any event, petitioners requested its consideration in timely comments on the Commission’s Proposed Decision and in petitioners’ timely Petition for Reconsideration.  Because petitioners’ proffered evidence was highly relevant to the issues before the Commission, and could not have been presented previously, the Commission was obliged to reopen its evidentiary hearing to consider such evidence.  Its failure to do so deprived petitioners of their right to a fair hearing.

60. Second, the CEC denied petitioners a fair hearing by suppressing objective inquiries critical of the MEC Project undertaken by the Commission’s own staff.  Petitioners documented numerous incidents where CEC staff comments and analysis unfavorable to the MEC Project and its massive environmental impacts were intercepted, toned down, or stricken altogether by the CEC out of an apparent desire to assure certain politicians, including prominent legislators and the State’s chief executive, as well as the Applicant, Calpine Corporation, that this Project would be approved.  An independent audit of the extraordinary political manipulation of the CEC’s adjudicatory process in this case conducted by a watchdog organization, Public Employees for Environmental Responsibility (“PEER”), concluded that during these proceedings there was “intense pressure [on the CEC staff] to get the plant licensed.”  According to PEER, some CEC staff analysts were subjected to “extraordinary scrutiny” if their findings were “unfavorable to the project,” and further, there was “enormous pressure” on the CEC staff to “make the mitigations” for the Project “good enough.”  In some instances, the CEC staff findings “were changed over the objections of the analysts” in order to smooth the way for licensure of the Project.  (Id.)  In other cases, CEC staff “analysts who failed to change their findings to reflect more favorably on [a Project] impact were removed from the project.”  (Id.)  “[S]taff was also under additional pressure to put the best possible face on [Project] changes proposed by the Applicant, so that decision-makers are not faced with politically damaging decisions.”  (Id.)  This gross manipulation of the CEC’s review of the Project denied petitioners a fair hearing.

61. Third, the CEC exhibited demonstrable bias against petitioners on numerous occasions.  For example, during the hearing on petitioners’ Petition for Reconsideration on November 19, 2001, several Commissioners repeatedly interrupted petitioners’ presentation with rhetorical remarks and disparaging accusations.  Commissioner Moore, in fact, refused to listen to petitioners’ presentation, and rudely strode from the hearing room in an exaggerating “huff” at the outset of petitioners’ presentation.  On previous occasions, Commissioner Lurie, one of two Commissioners assigned to attend the evidentiary hearings on the MEC Project, treated petitioners in a condescending and, at times, argumentative manner.  The Commission refused to consider the telephonic comments of petitioner Great Oaks’ venerable President, Mrs. Betty Roeder, during the Commission’s September 24, 2001 hearing on the Commission’s Proposed Decision, on the ostensible but clearly erroneous grounds that Great Oaks had failed to raise its objections to the Project previously.  The Commission reportedly engaged in ex parte contacts with its staff for the purpose of pressuring its staff to conform its analysis and recommendations to the Commission’s predisposition to license this Project, and then denied petitioners’ request to reopen the evidentiary hearing for the purpose of conducting discovery with respect to such reported ex parte contacts.  The Commission ignored and repeatedly refused to take any corrective action in response to petitioners’ repeated complaints about political manipulation of the Commission’s staff, including removal of staff members who refused to abandon their criticisms of the MEC Project.

62. Fourth, the CEC failed to afford petitioners proper notice of the CEC’s purported hearing on petitioners’ Motion for Reconsideration, by failing to provide timely written notice to petitioners and the public as to the date and time of the hearing, and failing to acknowledge its failure to provide this notice, with the result that petitioners were prejudiced in their presentation at the hearing.  The Commission even refused to allow petitioners to present evidence documenting this lack of notice during the Commission’s purported hearing on petitioners’ Petition for Rehearing.  The Commission also failed to require Calpine to serve its reply to petitioners’ Petition for Reconsideration prior to the Commission’s hearing thereon, with the result that petitioners were not afforded an opportunity to respond thereto either orally or in writing.

FIRST CAUSE OF ACTION
(Failure to Provide Fair Hearing in Violation of the

Procedural Due Process Protections of the Code of Civil Procedure and the

California and United States Constitutions)
(Alleged by all Petitioners against all Respondents, Defendants, and

Real Parties In Interest)

63. The paragraphs set forth above are realleged and incorporated herein by reference.

64. Under Code of Civil Procedure sections 1085 and 1094.5, Article I, section 7 of the California Constitution and the Fourteenth Amendment to the United States Constitution, the CEC had a duty to provide petitioners a fair hearing with respect to their concerns regarding and objections to the MEC Project.  Petitioners were entitled: (1) to a hearing process free of prejudice and bias by Commission members and their staff, (2) to the attentive and respectful participation of available Commission members at its hearings on this Project, (3) to objective review and analysis of the MEC Project by the Commission’s staff, (4) to a Commission review process free from ex parte contacts with the Commission’s staff, outside politicians, and the Applicant, (5) to the Commission’s consideration of highly relevant evidence which petitioners could not, in the exercise of reasonable diligence, have presented to the Commission previously, and (6) to conduct discovery as necessary to identify, isolate and remediate improper bias, ex parte contacts, improper political influence, and other unsavory deprivations of due process.

65. Contrary to the Commission’s duty to afford petitioners due process in the Commission’s review, deliberations and decisions respecting the MEC Project, the Commission proceeded in excess of its jurisdiction, abused its discretion, and denied petitioners due process in the respects alleged above.

SECOND CAUSE OF ACTION
(Violation of Public Trust Doctrine)
(Alleged by all Petitioners against all Respondents, Defendants, and

Real Parties In Interest)

66. The paragraphs set forth above are realleged and incorporated herein by reference.

67. The Public Trust Doctrine, and related provisions of the California Constitution, including Article I, section 25, and Article X, sections 2 and 4, protect petitioners’ rights to use and enjoy Coyote Creek and its underlying groundwater basin, the Coyote Creek Alluvial Aquifer.  The Public Trust Doctrine and these Constitutional protections impose on the CEC a duty not to harm or impair petitioners’ exercise of their Constitutional rights to such use and enjoyment of these waters and their associated fish, wildlife and recreational resources, and not to discharge wastes into or to use such waters in an unreasonable, harmful manner.

68. Contrary to the foregoing duty, the CEC’s approval of the Decision violates the Public Trust Doctrine because it poses unreasonable risks to the water quality of Coyote Creek and its underlying aquifer, and to the related public trust resources, including fish and wildlife, of Coyote Creek, in the respects alleged hereinabove, and thereby unreasonably impairs petitioners’ rights to use and enjoy such public trust resources.

THIRD CAUSE OF ACTION
(Violation of the Supremacy Clause of Article VI of the United States Constitution)
(Alleged by all Petitioners against all Respondents, Defendants, and

Real Parties In Interest)

69. The paragraphs set forth above are realleged and incorporated herein by this reference.

70. The Supremacy Clause of Article VI of the United States Constitution, together with Public Resources Code section 25525, forbid the Commission from purporting to certify the siting of any energy facility in conflict with applicable federal laws or regulations.  Contrary to this prohibition, the Decision purports to certify the Project despite its lack of compliance with the federal Clean Air Act and regulations promulgated thereunder, including but not limited to the California State Implementation Plan, codified at 40 Code of Federal Regulations section 52.220(c)(63), and the federal PSD regulations codified at 40 Code of Federal Regulations section 51.166.  Consequently, the Decision offends the Supremacy Clause of Article VI of the United States Constitution, and accordingly must be set aside.

FOURTH CAUSE OF ACTION
(Entitlement to Attorneys’ Fees under Code of Civil Procedure

Section 1021.5 and Government Code Section 800)
(Alleged by all Petitioners against all Respondents, Defendants, and

Real Parties In Interest)

71. The paragraphs set forth above are realleged and incorporated herein by this reference.

72. Petitioners are entitled to recover reasonable attorneys’ fees under each of their causes of action herein pursuant to Code of Civil Procedure section 1021.5 and Government Code section 800, in that the City’s approvals herein challenged are arbitrary and capricious, and the successful disposition of this Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief and Attorneys’ Fees will result in the enforcement of an important right affecting the public interest, a significant benefit will be conferred upon the general public and a large class of persons arising from enforcement of state laws and regulations protecting the quantity and quality of the State’s waters and associated public trust resources, and the necessity and financial burden of private enforcement are such as to make the award appropriate.

COMMON CHARGING ALLEGATIONS
(Alleged by all Petitioners against all Respondents, Defendants, and

Real Parties In Interest)

73. The paragraphs set forth above are realleged and incorporated herein by reference.

74. Petitioners have no plain, speedy and adequate remedy in the ordinary course of law in that, unless this Court issues its writ of mandate or injunctive relief vacating the CEC’s approval of the Decision and all approvals implementing the Decision, said Decision and approvals challenged herein would violate applicable statutory and constitutional law.  No monetary damages or other legal remedy could adequately compensate petitioners for the harm to their due process rights, essential environmental reviews, orderly land planning processes, and environmental quality, including petitioners’ free use of their property and comfortable enjoyment of their lives and property, threatened by the CEC’s approvals.

75. Petitioners have exhausted all available administrative remedies by presenting oral and written objections to the CEC demonstrating that the MEC Project would violate applicable constitutional, statutory and common laws, and harm petitioners and the public, in the respects alleged hereinabove.  The CEC has ignored or dismissed petitioners’ objections such that petitioners have no remaining certain remedy for the CEC’s unlawful conduct except this Court’s review.

76. An actual controversy exists between petitioners and the other parties.  Petitioners contend that the CEC has acted in violation of constitutional, statutory and common laws as alleged hereinabove, and must therefore vacate and set aside its approval of the Decision and its implementation.  Petitioners are informed and believe, and thereon allege, that the other parties dispute these contentions.  A judicial resolution of this controversy is therefore necessary and appropriate.

77. The CEC and Calpine Corporation are threatening to proceed with implementation of the MEC Project by constructing it without first complying with the foregoing statutory and common laws.  The threatened construction of the MEC Project would irreparably harm petitioners and the public in the respects alleged above.  Accordingly, a temporary restraining order and preliminary and permanent injunctions should issue restraining the CEC and Calpine Corporation from proceeding with their plans to approve and implement the Decision without compliance with applicable law.

PRAYER FOR RELIEF
WHEREFORE, petitioners pray for relief as follows:

1.
On the First Cause of Action, all petitioners seek this Court’s alternative and peremptory writs of mandate, declaratory judgment, and preliminary and permanent injunctions setting aside and enjoining the CEC’s approvals purporting to adopt and implement the Decision on the grounds that such approvals violate the procedural due process protections of the Code of Civil Procedure and the California and United States Constitutions;

2.
On the Second Cause of Action, all petitioners seek this Court’s alternative and peremptory writs of mandate, declaratory judgment, and preliminary and permanent injunctions setting aside and restraining the CEC’s approvals purporting to adopt and implement the Decision on the grounds that such approvals violate the Public Trust Doctrine;

3.
On the Third Cause of Action, all petitioners seek this Court’s alternative and peremptory writs of mandate, declaratory judgment, and preliminary and permanent injunctions setting aside and restraining the CEC’s approvals purporting to adopt and implement the Decision on the grounds that such approvals violate the Supremacy Clause of Article VI of the United States Constitution;

4.
On the Fourth Cause of Action, all petitioners seek their reasonable attorneys’ fees;

5.
For costs of suit herein; and

6.
For such other and further relief as the Court deems just and proper.

Dated:  December 19, 2000


Respectfully submitted,

STEPHAN C. VOLKERAttorney for Petitioners/Plaintiffs Santa Teresa Citizen Action Group, Great Oaks Water Company, City of Morgan Hill, Demand Clean Air, Inc. and Californians for Renewable Energy, Inc.


VERIFICATION
I am the attorney for petitioners/plaintiffs SANTA TERESA CITIZEN ACTION GROUP, GREAT OAKS WATER COMPANY, CITY OF MORGAN HILL, DEMAND CLEAN AIR, INC. and CALIFORNIANS FOR RENEWABLE ENERGY, INC. in this action.  Petitioners/plaintiffs are absent from the County of Alameda, in which I maintain my office.  I have read the foregoing Petition and Complaint.  I am informed and believe, and on that basis allege, that the matters therein are true.

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this 19th day of December, 2001, in Oakland, Alameda County, California.

STEPHAN C. VOLKER
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