CAlifornians for Renewable Energy, Inc. (CARE)


821 Lakeknoll Dr.


Sunnyvale, CA 94089


(408) 325-4690


STATE OF CALIFORNIA





Energy Resources Conservation


and Development Commission





In the Matter of:                           				) Docket No. 99-AFC-8


                                            				) Staff investigation and report to the


Application for Certification for the       			) public on CEC Points of Authority on


Blythe Energy Project              				) Public Notice and Public Participation 





 	At its March 5, 2001 conference on the Blythe Energy Project (99-AFC-8) CEC Chairman Keese queried a member of the public for legal citations for the Commission’s requirements to properly notice and allow for public participation at the meeting in question. He expressed ignorance and asked the public for legal citations in regards to the right of the public to participate in public hearings in administrative review processes before the CEC.	


	As the CEC should know public participation is of crucial significance to a proper administrative review, particularly one involving a review of compliance with the California Environmental Quality Act (CEQA).  Indeed, our state supreme court has repeatedly held that without adequate public participation it is presumed that a reviewing agency has prejudicially abused its discretion, which means that without adequate public participation a CEQA administrative review is null and void from the start.


We're very concerned about Chairman's Keese's unabashed ignorance.  We are very concerned because it is the duty of the reviewing agency, and not the public, to know precisely how to carry out a public hearing so as to encourage, protect and enhance public participation.  Obviously, in light of his fundamental ignorance, Chairman Keese, as one of the ultimate decision makers, can't carry out those mandated duties until he's fully advised about the subject.  And the public deserves no less.


Therefore, we must respectfully request, nay demand, as part of our right of public participation that is both meaningful informed, that before facilitating any additional public hearings, Chairman Keese --as well as the public generally--be immediately provided with a complete legal analysis and report on this critical matter.  The analysis/report must include a comprehensive citation and description of all applicable legal or regulatory authority on the subject.  For example, how much prior notice is required?  By which law the Brown Act, or Bagley-Keene Act? Is notice at the Commission’s web site required under AB2799? To what extent can the agency restrict the right to participate, or control information or presentations submitted?  These kinds of questions come up all the time, and the decision makers as well as the public are entitled to full, understandable answers. At a minimum this information needs to be presented and discussed with the public at the rescheduled meeting of March 16, 2001 in the beginning of the meeting.   


This request is not spurious.  Not in the least.  In addition to Chairman Keese’s professed ignorance, and the many times questions on the nature and scope of the right of public participation come up, recent events have shown that the CEC is under tremendous pressure from the highest levels of government, state and federal (e.g., both governor Davis and president Bush), have publicly extolled the CEC to expedite the siting and construction of new powerplants as the foremost answer to the so called energy crisis, now portrayed & perceived by many as of emergency proportions.  


All this pressure on expediting means but one thing.  It means that something must be sacrificed, and that something is public participation, and the ability to protect the environment and prevent ecological harm to the fullest extent reasonably possible.  


But it is for our state legislature, not the president nor even the governor, to determine whether the applicability of CEQA or other environmental laws should be suspended during the energy crisis.  And our legislature has spoken on the subject by refusing to give CEC proceedings CEQA exemption.  On the contrary, the legislature has made it perfectly clear the CEC must carry out its mission without sacrificing CEQA and its environmental concerns.  The legislature did this, for example, by only granting CEC a very limited, documentary immunity from CEQA.





Thank you for your assistance in this matter.


�EMBED PBrush���


Michael. E. Boyd – President, CARE 3-6-01
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