UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;

William L. Massey, Linda Breathitt,

and Nora Mead Brownell.

San Diego Gas & Electric Company,


Complainant,


v.







Docket Nos. 
EL00-95-005




EL00-95-012




EL00-95-045 

Sellers of Energy and Ancillary Service Into

  Markets Operated by the California

  Independent System Operator Corporation

  and the California Power Exchange Corporation,


Respondents

Order Directing Staff Investigation



Docket No. 
PA02-2-000

State of California, ex.rel. Bill Lockyer,

                                          
Complainant,

                          
v.

Docket No. 
EL02-71-000

British Columbia Power Exchange Corp.,

Coral Power, LLC, Dynegy Power Marketing, Inc.,

Enron Power Marketing, Inc., Mirant Americas

Energy Marketing, L.P., Reliant Energy Services, Inc.,

Williams Energy Marketing & Trading Co.,

All Other Public Utility Sellers of Energy and 

Ancillary Services of the California Energy Resources

Scheduling Division of the California Department of 

Water Resources, and

All Other Public Utility Sellers of Energy and 

Ancillary Services into Markets Operated by the

California Power Exchange and California 

Independent System Operator,

                                                 
Respondents

California Independent System Operator Corporation
Docket No.
ER02-1656-000

Investigation of Practices of the California
Docket No. 
EL00-98-042 and

Independent System Operator and the 


EL00-98-047

California Power Exchange

Public Meeting in San Diego, California
Docket No. 
EL00-107-008

Reliant Energy Power Generation, Inc.,
Docket No. 
EL00-97-002

Dynegy Power Marketing, Inc., and

Southern Energy California, L.L.C.,


Complainants,


v.

California Independent System Operator

Corporation,


Respondent

California Electricity Oversight Board
Docket No. 
EL00-104-007


Complainant,


v.

All Sellers of Energy and Ancillary Services

Into the Energy and Ancillary Services Markets

Operated by the California Independent System 

 Operator and the California Power Exchange,


Respondents

California Municipal Utilities Association, 
Docket No. 
EL01-1-008


Complainant,


v.

All Jurisdictional Sellers of Energy and Ancillary

Services Into Markets Operated by the 

California Independent System Operator and 

the California Power Exchange,


Respondents

CAlifornians for Renewable Energy, Inc. (CARE), 
Docket No. 
EL01-2-002


Complainant,


v.

Independent Energy Producers, Inc., and All 

Sellers of Energy and Ancillary Services Into 

Markets Operated by the California Independent 

System Operator and the California Power 

Exchange; All Scheduling Coordinators Acting 

on Behalf of the Above Sellers; California 

Independent System Operator Corporation; and 

California Power Exchange Corporation, 


Respondents

Puget Sound Energy, Inc., 
Docket No. 
EL01-10-003


Complainant,


v.

All Jurisdictional Sellers of Energy and/or Capacity

at Wholesale Into Electric Energy and /or Capacity

Markets in the Pacific Northwest, Including 

Parties to the Western Systems Power Pool

Agreement,


Respondents

California Independent System Operator
Docket No. 
ER01-607-002

Corporation

California Independent System Operator
Docket No. 
RT01-85-007

Corporation

Investigation of Wholesale Rates of Public 
Docket No. 
EL01-68-009

Utility Sellers of Energy and Ancillary 

Services in the Western Systems Coordinating 

Council

California Power Exchange Corporation
Docket No. 
ER00-3461-003

California Independent System Operator
Docket No. 
ER00-3673-002

Corporation

California Independent System Operator
Docket No. 
ER01-1579-003

Corporation

Southern California Edison Company and 
Docket No. 
EL01-34-002

Pacific Gas and Electric Company
Arizona Public Service Company
Docket No. 
ER01-1444-003

Automated Power Exchange, Inc. 
Docket No. 
ER01-1445-003

Avista Energy, Inc. 
Docket No. 
ER01-1446-005

California Power Exchange Corporation
Docket No. 
ER01-1447-003

Duke Energy Trading and Marketing, LLC
Docket No. 
ER01-1448-005

Dynegy Power Marketing, Inc. 
Docket No. 
ER01-1449-006

Nevada Power Company
Docket No. 
ER01-1450-003

Portland General Electric Company
Docket No. 
ER01-1451-006

Public Service Company of Colorado
Docket No. 
ER01-1452-003

Reliant Energy Services, Inc.
Docket No. 
ER01-1453-007

Sempra Energy Trading Corporation
Docket No. 
ER01-1454-003

Mirant California, LLC, Mirant Delta, LLC,
Docket No. 
ER01-1455-009

and Mirant Potrero, LLC

Williams Energy Services Corporation


Docket No. 
ER01-1456-010
Request for Rehearing and Motion for Stay of July 17, 2002 Order on ISO Governance and ISO’s Proposed Comprehensive Market Redesign in Docket ER02-1656 et.al.

Pursuant to Section 313(a) of the Federal Power Act, 16 U.S.C. § 251 (a) (1994) and §212 and 713 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. §§ 385.212 and §§385.713 (2001), CAlifornians for Renewable Energy, Inc. (CARE) submits this request for Rehearing and Motion for Stay of your July 17, 2002 Order on ISO Governance (under Docket Nos. EL00-95-005 and EL00-95-012) and the ISO’s Proposed Comprehensive Market Redesign in Docket ER02-1656 et.al.

Introduction and Summary


CAlifornians for Renewable Energy (CARE) was the first consumer, environmental, and social-justice, non-profit (IRS 501(c)(3) Tax Exempt) corporation to blow the whistle on energy market manipulation by the likes of Enron, in our October 6, 2000 complaint to the Federal Energy Regulatory Commission (FERC) alleging the rolling blackouts in the San Francisco Bay Area on June 14th and 15th 2000 where contrived by energy producers in concert with the California Independent System Operator Board of Governors to drive up prices and justify construction of more fossil-fuel burning power plants in California. CARE will not give up on the return of seventeen billion dollars in overcharges by power generators public and private, and cancellation of what is now forty billion dollars in long-term energy contracts negotiated by Governor Davis in Secret, that resulted from these, and other market manipulations. CARE objects to the California ISO’s current, and FERC’s proposed governance, which disenfranchises its corporate membership, who are electricity consumers, and ratepayers within the state of California.


Neither FERC’s proposed governance scheme for the ISO, nor the ISO’s current governance, under control by the California Governor, complies with the fiduciary requirements necessary to be eligible as exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code. As such CARE contends the ISO should be subject to taxation for its transactions and may be subject to prosecution for tax evasion for failure to do so. The FERC’s proposal fails to comply with Federal and State requirement for members of such corporation to elect the directors and officers of said corporation in an annual corporate board of directors election by the corporation’s membership, in this case, the consumers and ratepayers of electricity within the state of California. The ISO current governance scheme, under control by Governor Davis, and his appointees, is in direct conflict with the ISO’s corporate Articles of Incorporation and Governors Code of Conduct, which prohibits support of political candidates and parties. This is also statutorily required for the ISO to maintain its tax-exempt status exempting it from federal income tax under Section 501(c)(3) of the Internal Revenue Code.


CARE’s proposal to solve the Governance dispute between the California Parties and FERC is to enfranchise ISO’s governance in a free and fair election of ISO’s corporate membership who are the consumers and ratepayers of electricity in California. CARE proposal insures independence of the ISO from manipulation and conflict of interest by excluding eligibility for the office of director on the ISO board, by stakeholders and government officials.

FERC’s Proposal

In the ISO Governance Order FERC arbitrarily and capriciously, and in violation of the FPA, ordered the removal of the current California ISO governing board, and its replacement with a purportedly more independent Board as specified in the order.  This determination is erroneous because:

(a) FERC does not have the authority under the FPA to disenfranchise members of the Board of an IRS Tax-exempt 501 (c)(3) non-profit public benefit corporation; 

(b) FERC does not have the authority under the FPA to direct the composition of the Board of a an IRS Tax-exempt 501 (c)(3) non-profit public benefit corporation; 

(c) FERC’s decision is in conflict with state law and federal tax codes, which FERC does not have the authority to preempt.  Thus, FERC’s order is of no force or effect.

(d) FERC’s conclusions are not supported by facts or evidence.  While, FERC’s conclusions are supported by prior assertions of CARE in our pleadings and motions before you in dockets EL00-95, EL02-71, PA02-2, EL01-2, and ER02-1656, and the above captioned dockets; 

(e) FERC’s conclusion is factually and legally inadequate as it fails to include proper findings regarding ISO’s tax-exempt status, that evinces the existing ISO Board’s failure to meet applicable independence standards.

CARE contends that the need for a corporate election requires a stay on the current ISO governance proposal until such time as such as a corporate election takes place. Furthermore, the Commission’s proposed Standard Market Design in Docket RM01-12, has raised significant socioeconomic and environmental issues that make it necessary for CARE to seek a Stay of your actions regarding ISO’s governance at this time as well as the ISO’s Comprehensive Market Redesign Proposal in Docket ER02-1656. As in our consolidation motion before you, we here are seeking a comprehensive, as opposed to piecemeal, solution to market reform. The environmental review proposed by CARE in its comment in docket RM01-12 provides for such a comprehensive approach, certainly this could include our approach to ISO governance.

ISO’s Current Governance

The ISO current governance scheme, under control by Governor Davis, and his appointees, is in direct conflict with the ISO’s corporate Articles of Incorporation and Governors Code of Conduct, which prohibits support of political candidates and parties. This is also statutorily required for the ISO to maintain its tax-exempt status from federal income tax under Section 501(c)(3) of the Internal Revenue Code. ISO’s articles at section B states,

Notwithstanding any other provision of these articles, this corporation shall not carry on any activities not permitted to be carried on (i) by a corporation exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code (or the corresponding section of any future federal tax code) or (ii) by a corporation contributions to which are deductible under Section 170(c)(2) of the Internal Revenue Code (or the corresponding section of any future federal tax code).

This condition of ISO’s tax-exempt status is substantially laid out in section C, where it states,

No substantial part of the activities of this corporation shall consist of carrying on propaganda, or otherwise attempting to influence legislation, and this corporation shall not participate or intervene in any political campaign (including the publishing or distribution of statements) on behalf of or in opposition to any candidate for public office.

Furthermore, the ISO’s Governors Code of Conduct as adopted 05/06/97; as amended 05/28/98; as amended 2/25/99, states,

(9) Governors shall not use funds or resources of the Corporation in support of any political party or candidate for elected office. A Governor may not use his or her position, authority, or influence with the Corporation for the purpose of affecting the result of an election or a nomination or a party or public office. A Governor shall not directly or indirectly coerce, attempt to coerce, command or advise another Governor, officer, employee or substantially full-time consultant or contractor to pay, lend, or contribute anything of value or to contribute personal services to a party, committee, organization, agency or person for political purposes.

CARE position is that the ISO governance board as currently constituted as appointees of California’s state Governor Davis, a candidate for gubernatorial election in November 2002, is in direct conflict with the cited sections on the ISO’s Articles of Incorporation, and Governors Code of Conduct. As such CARE contends the ISO should be subject to taxation for its transactions and may be subject to prosecution for tax evasion for failure to do so.

CARE’s proposed ISO governance

CARE proposes the ISO board be composed of five directors elected at large by its general membership, whom are California’s electricity consumers and ratepayers. The individual receiving the highest number of votes in the annual corporate election is recommended be designated by the title of Independent System Operator, who shall act of the corporations, President of the Board, Chief Executive Officer, and shall act as the official representative of its California membership, in the FERC’s proposed western Regional Transmission Organization.

CARE proposes that any ratepayer/consumer member receiving fifty qualified member signatures on a nomination petition not less than ninety days prior to the corporate election be qualified as a nominee for election to the ISO board of directors. Such candidate shall be entitled to a statement of not more than 500 words, free of charge, which shall be delivered along with the official mail ballot. CARE proposes that such election take place by mail ballot delivered as part of the ratepayer/consumer electric utility bill, with a thirty-day polling period for return of ballots in a self addressed postage-paid envelope. Such ballots are recommended be addressed to the California Secretary of State, who is statutorily entrusted to insure the fairness and impartiality of the corporate election process. The tallying of the ballots must be open to the members and their corporate candidates to insure such impartiality.

As the President and founder of CARE I am duly qualified to act as an expert on the issue of corporate governance of an IRS 501 (c)(3) tax-exempt corporation, of which CARE is the second non-profit corporation I have formed. To insure the independence of the ISO board of directors from undue influence by stakeholders as well as government officials CARE proposes that members with any economic interest with market stakeholders and/or government employees or elected officials, be excluded from eligibility to serve in the office of director on the ISO board. 

Respectfully submitted, 
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President, CARE 
Dated this 21st day of August 2002.
(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073

E-mail: michaelboyd@sbcglobal.net
Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.

Verification
I am an officer of the petitioning corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.
Dated this 21st day of August 2002.

Respectfully submitted,
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President, CARE 

(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073

E-mail: michaelboyd@sbcglobal.net 
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