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CARE’S STIPULATION OF THE FACTS LITIGATED DURING THE AUGUST 19th THROUGH AUGUST 23rd REFUND HEARINGS IN SAN FRANCISCO
Introduction

As a participant in the above captioned proceedings under docket EL00-95-045 we wish to formally object to and protest CARE’s treatment and the treatment of the general lay public, in the proceedings before Administrative Law Judge, Bruce Birchman, in the so-called “public hearings” on refunds held in San Francisco California the week of August 19th through August 23rd, 2002 (see 9-2-02 Submission 20020903-5002),. We objected on the grounds that ours, and the public’s, procedural rights to due process and equal protection have been violated. Such violations precluded CARE’s stipulation of the facts litigated during the August 19th through August 23rd refund hearings in San Francisco.
It is our understanding that the ALJ, and the FERC itself, must base its Decisions on evidence in the administrative proceeding in question. While the issues CARE has stipulated to here and in our prior attempts to participate (which are routinely denied on procedural grounds) may well be ignored and or excluded from the evidentiary record in this proceeding, irrespective you ignore them at your own risk. This is not meant to be impertinent but merely a statement that it is your Administrative Records and not the Evidentiary Records that are subject to judicial review in any subsequent litigation challenging your decision. If this is not the case here please inform us immediately of what statutory authority allows you to do otherwise?

CARE is aware of this matter due to litigation brought by CARE’s members against the California Energy Commission (CEC) challenging their approval of several merchant power plant development projects. Like the FERC proceeding we have participated as an intervener in the CEC siting process, but routinely have been denied our party rights to present witnesses, evidence, and perform cross-examination. CEC also presumed that by controlling what was in the Evidentiary Record they could preclude possible litigation challenging their decision. This is a false presumption as evinced by CARE’s ability to instigate legal action based on the Administrative as opposed to the Evidentiary records in the proceeding in question. Litigation based on the Administrative Record alone in these CEC proceedings has been brought in the State Superior court, State Appeals court, State Supreme court, and the Federal 9th Circuit Court. We strongly encourage your consideration of this when deliberating whether or not to incorporate our stipulations in the hearing’s evidentiary record under docket EL00-95-045. We wish to allow an opportunity for any Party to these proceedings to exercise their Party Rights pursuant to Rule 505 which requires consistent with the provisions of this part, a participant has the right to present such evidence, including rebuttal evidence, to make such objections and arguments, and to conduct such cross-examination, as may be necessary to assure true and full disclosure of the facts.

On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West. This report compels CARE to utilize such, to establish good cause, to seek to incorporate our stipulations in the hearing’s evidentiary record to incorporate evidence of “inappropriate or fraudulent practices” which where specifically identified in the Commission Staff’s August 13, 2002 Report. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. 

CARE seeks here to insure that all the evidence in this case was properly considered necessary to assure true and full disclosure of the facts in this case, including CARE’s stipulations on such.

CARE’S NARRATIVE STIPULATION OF ISSUES

Did the ISO and PX correctly rerun their settlement and billing processes?

P1. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: CARE contends that the ISO and PX reruns are flawed, have been subject to manipulation, and are based on false information. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West, this compelled CARE to utilize such, to establish good cause, to seek an Appeal of the Judge’s order denying our July 29, 2002 motion to reopen the refund hearing records for evidence of “inappropriate or fraudulent practices” (see Submittal 20020903-5003) which where specifically identified in the Commission Staff’s August 13, 2002 Report. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP.
Did the ISO correctly rerun its settlements and billing processes?

P2. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: CARE contends that the ISO reruns are flawed, have been subject to manipulation, and are based on false information. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West, this compelled CARE to utilize such, to establish good cause, to seek an Appeal of the Judge’s order denying our July 29, 2002 motion to reopen the refund hearing records for evidence of “inappropriate or fraudulent practices” (see Submittal 20020903-5003) which where specifically identified in the Commission Staff’s August 13, 2002 Report. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP.
What is the appropriate pre-mitigation data to use as a baseline for applying the Mitigated Market Clearing Prices (MMCPs) litigated as Issue 1 in this proceeding in order to calculate refunds?

P3. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We have consistently maintained our position that any transaction subsequent to exercise of market power have a direct bearing on the MMCP and any refunds owed to California are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power
. This is a matter in the “public interest”; therefore the “just and reasonable” standard need not be applied. Based on the August 13, 2002 Staff Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West, the time period of January 1st, 2000 through April 1st, 2000 is the appropriate time interval to determine the appropriate pre-mitigation data to use as a baseline for applying the Mitigated Market Clearing Prices (MMCPs) litigated as Issue (1) in this proceeding in order to calculate refunds.
Cut Off Date for Adjustments – What cutoff date, if any, should be set for adjustments to the settlement records for this proceeding?

P4. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially support the California Parties Position.
  When the ISO and PX rerun their settlements, they should update their data to include the most current and accurate data available that can reasonably be incorporated.  No “cutoff date” should serve to preclude changes from being made to the ISO’s and PX’s settlements and billings thereafter so long as any changes made after refunds are determined are calculated with reference to the new market-clearing prices that result from this proceeding.  CAL-82 at 13:18-14:15.

Miss-logged Transactions – Which, if any, transactions were miss-logged by the ISO, and how should such transactions be accounted for?

P5. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially support the California Generators position, the Powerex Corp. position, and Staff’s position that:

a) California Generators Position:  A significant number of out-of-sequence non-congestion transactions have been demonstrated to have been miss-logged by the ISO (i.e., logged inconsistent with ISO Operating Procedure M-403, understood by the Commission as an integral part of the Tariff).  The ISO’s pre-mitigation database should be updated to correct this miss-logging prior to calculation of the historical market-clearing price during the settlement rerun.  GEN-36 at 6:4-6, 17:13-24:9; GEN-89 at 29:1-41:3.
b) Powerex Corp. Position:  The ISO miss-logged many out-of –sequence transactions as out-of-market transactions resulting in their exclusion from the Ex Post Price software stack, when if included, these transactions could have set the MCP.  The ISO should recalculate the pre-mitigation MCPs including the miss-logged transactions.  PWX-53 at 8:29-9:8.

c) Staff Position: Ms. Patterson examined the ISO’s procedure for correcting miss-logged Out-of-Sequence (OOS) transactions.  (The ISO adjusted the price paid for the miss-logged transaction, but not the MCP for the interval in which the transaction was miss-logged.)  She concluded that, depending on the relationship between the historical MCP and the MMCP, this practice may result in sellers in the market receiving less than they were entitled to, even after mitigation.  She recommended that the ISO be directed to recalculate the historical MCPs in its compliance filing.  S-95 at 12:13-19:9.
CARE contends prior to its January 2001 reorganization the ISO was subject to manipulation, and therefore any miss-logged transactions bear close scrutiny, in order to assure there exists a legal and evidentiary basis for inducing the public’s reliance on implied and express claims and assurances that all the evidence was properly considered necessary to assure true and full disclosure of the facts. CARE’s major disagreement is over the time interval necessary to determine the MCP and MMCP, which we contend is the time period of January 1st, 2000 through April 1st, 2000.
Combined Settlements Database – Should a pre-mitigation database that combines all transaction records be created? If so, when should it be created, who should create it, and how should costs be covered?

P6. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially support the California Generators position .The ISO should be obligated to combine all records associated with transactions to create a pre-mitigation transaction data base that will be the basis for calculating refunds and offsets and for determining interest.  GEN-36 at 3:3-7, 6:1-13; GEN-83 at 4:17-19.  This will provide a transparent set of work-papers to enable the Commission and others to verify the accuracy of the ISO’s calculations.  GEN-89 at 7:1-21. CARE’s position is that any pre-mitigation database that combines all transaction records must include quarterly reporting data covering January 1st, 2000 forward, as disclosed by PG&E in docket EL02-71, the California Parties complaint.
What types of transactions or charge types, if any, did the ISO change or treat improperly as part of its mitigation, or were otherwise mishandled from a policy perspective? 
P7. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially support the PPL Position. The accuracy of the CAISO’s most recent settlement runs cannot be determined precisely at this time because the ISO has not used its most recent MMCP numbers in its settlement runs, and CARE therefore reserves its right to challenge any implementation errors reflected in updated runs.  
[Removed]

Non-Spot Transactions – Was the ISO’s classification and mitigation of non-spot transactions (sales of more than 24 hours in duration or entered into more than one day prior to delivery) appropriate?

P8. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially disagree with all the other Parties’ Position that the Commission has appropriately confined these proceedings to spot transactions, which it has defined as those transactions that are 24 hours or less in duration and that were entered into the day of or day prior to delivery.  We object on the basis that what has actual occurred in these so-called “proceedings is to perpetrate a fraud on the public, that there now exists a legal and evidentiary basis for inducing the public’s reliance on implied and express claims and assurances that all the evidence was properly considered necessary to assure true and full disclosure of the facts in this case, when the facts in this proceeding’s Administrative Records evince the failure to do so. Based on PG&E’s Day-Ahead markets sales alone reported in docket EL02-71, sales of more than 24 hours in duration or entered into more than one day prior to delivery, should be subject to mitigation and refund.
[Removed]

[Removed]

[Removed]

[Removed]
Energy Exchange Transactions

i.
[Removed]

ii.
How should Energy Exchange Transactions be accounted for?
P9. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position:  We essentially support the Staff Position.  Ms. Patterson was unable to determine how the ISO has allocated the costs of exchange transactions.  The costs should be allocated and accounted for consistent with the provisions of the ISO Tariff as effective during the refund period.  S-116 at 14:5-16:21.

[Removed]

Energy Imports – Did the ISO improperly mitigate imported energy based on intervals as opposed to hourly average MMCPs?

P10. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: No, we essentially support the ISO Position that the ISO did not improperly mitigate imported energy; mitigation of imports based on intervals is correct.  Using hourly average MMCPs to mitigate imports would be inconsistent with the ISO Tariff and the Commission’s orders.  ISO-37 at 24:4-21.  There is no inequity in pricing these transactions on an interval basis because parties were not bidding or making decisions with knowledge of what the mitigated prices would be.  ISO-45 at 5:10-16. We support the California Parties Position being, whenever a seller sold separate products, or sold products at separate prices during a single hour, regardless of whether they are imports, the Commission requires that each sale be mitigated separately to the extent the rate exceeds the MMCP.  CAL-53 at 15:6-16:15. 

Capacity Charges for Ancillary Services and Other Non-Energy Charges – Should the ISO mitigate capacity charges for ancillary services or other non-energy charges?

P11. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: Yes, we essentially support the ISO Position that it is appropriate to apply the MMCP to sales of imbalance energy and ancillary service sales and their attendant charge types, ISO-37 at 25:11-13, and the California Parties Position, that the Commission’s Orders require that Ancillary Services prices be mitigated regardless of whether they are capacity products.  CAL-53 at 13:6- 14:15.  The cap for ancillary services prices the Commission established is not the MMCP, but the market-clearing price established in the real-time imbalance energy market, as mitigated.  CAL-35 at 12:12-17:5; CAL-82 at 16:19-22:21.CARE disagrees that the ISO shouldn’t mitigate capacity charges for ancillary service in the PX Day-Ahead markets, and CERS forward contract purchases.
Neutrality Charges

How should neutrality charges be mitigated, adjusted, and/or offset against refund amounts?

P12. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially support the ISO Position that the neutrality charge types were not directly mitigated.  However, in the instance where a Scheduling Coordinator with little or no net negative deviation received its proportionate share of a credit in a given interval and that credit is removed from the neutrality adjustment, the application of the mitigated price will create the appearance of increased neutrality on the settlement statements that the Scheduling Coordinator receives.  ISO-24 at 36:4-19. We also support the California Parties Position:  To the extent that the ISO included in the neutrality adjustment charge the cost of transactions that are subject to refund, the ISO was correct to calculate refunds for those charges.  CAL-53 at 14:16-15:5.
[Removed]

[Removed]

Charge Types 401 and 481 – How should Charge Types 401 and 481 be mitigated or adjusted, if at all?

P13. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We have no position on this matter at this time, but reserve the right to provide new information as it becomes available.

Charge Type 485 – Were Charge Type 485 penalties properly mitigated or adjusted and, if not, how should these penalties be adjusted and calculated?

P14. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position, that the ISO erred in calculating refunds associated with Charge Type 485 penalties assessed on generators that fail to respond to dispatch instructions during a system emergency.  The penalty is supposed to be based on the “highest price paid” by the ISO in an hour, so it should reflect the cost of unmitigated transactions such as 202(c) transactions and long-term sales to the ISO, and should not merely be capped at the MMCP.  CAL-54 at 41:7-43:12. CARE contends generators that fail to respond to dispatch instructions during a system emergency should be subject to penalties base lined at the mean cost of transactions and long-term sales to the ISO covering the time period of January 1st, 2000 through April 1st, 2000
Manual Adjustments – Has the ISO properly accounted for Manual Adjustments in the settlement rerun process?

P15. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: CARE contends that the ISO manual adjustments in the settlement reruns are flawed, have been subject to manipulation, and are based on false information.
Should any transactions made pursuant to long-term Reliability Must Run (“RMR”) contracts be subject to mitigation in this proceeding?

P16. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position, that Market based RMR sales should be subject to mitigation.  CAL-54 at 32:1-25. 5:16-17, 6:3-10, 7:18-9:4.

Contract path pricing (cost-of-service).

P17. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially disagree with the California Parties Position & Generators Position, that Contract path RMR sales should not be subject to mitigation.  CAL-54 at 32:1-25. Any sales, including, RMR sales must be subjected to scrutiny, in order to assure there exists a legal and evidentiary basis for inducing the public’s reliance on implied and express claims and assurances that all the evidence was properly considered necessary to assure true and full disclosure of the facts. Any RMR sales found subject to manipulation must be subject to mitigation in the “public interest”.
Market path pricing.

P18. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that Market based RMR sales should be subject to mitigation.  CAL-54 at 32:1-25.
What other errors, if any, did the ISO make in implementing its settlement reruns?

P19. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially disagree with the Sellers Position, that 
“using the CAISO’s data, the effect of replacing the October 2001 MMCPs with the MMCPs the CAISO should have used to comply with the Commission’s orders would:  (1) decrease total refunds for Uninstructed Energy by $410 million; (2) decrease total refunds for Instructed Energy by approximately $450 million; (3) decrease the refund liability of Avista Energy, IDACORP, Puget Sound Energy, and Portland General Electric in the CAISO markets by $3,808,082.79, $1,371,120.76, $2,417,870.18, and $3,011,320.24 respectively; and (4) increase the amount owed by the Cal PX to Avista Energy, IDACORP, and Portland General Electric by $212,108.77, $678,492.39, and $257,690.98 respectively.  SEL-19 at 51:11–52:3, 53:10–54:5, 55:1-6, 55:14–56:2, 56:19–58:20 and Table 3, 59:5-6, 59:11-12 and Table 4, 62:3-4, 62:9-10 and Table 5, 68:9-10, 68:15-16 and Table 6, 72:Table 7; SEL-45 at 3 and Table 2; SEL‑31; SEL-32; SEL-33; SEL-34; SEL-35; SEL-36; SEL-37; SEL-38; SEL-40.  The CAISO also made quantity errors in its settlement reruns for Puget for the months of October, November, and December 2000 that would increase the CAISO’s cash payments to Puget by $980,191.  SEL-19 at 67:1-5; SEL-40, Attachment D.  The CAISO also improperly excluded from mitigation certain Portland General Electric transactions with the CAISO, and the mitigation of these transactions increases Portland General’s refund obligation by approximately $3 million.  SEL-19 at 69:10-13; SEL-40, Attachment A; SEL-41.  Based on data revisions filed by the Cal PX in Exhibits CPX-35 to CPX-40, Dr. Cicchetti replaces his Exhibits SEL-27, SEL-28, and Table 8 in SEL-19 with SEL-46, SEL-47, and Table 2 in SEL-45, respectively.  SEL-46, SEL-47, and Table 2 show, among other things, that the total amounts owed to Avista Energy, IDACORP, Puget, and Portland General equal $21,942,778.94, $25,524,808.64, $46,728,607.68, and $44,764,682.03, respectively.  SEL-45 at 2:2-3:7, 3:Table 1, 3:Table 2; SEL-46; SEL-47. 

We essentially agree with the Sellers Position, that the MMCPs used by the CAISO in its settlement reruns, filed in October 2001, are incorrect under the Commission’s orders.  We contend the Commission’s Order itself is flawed as it is based on false information provided by sellers. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP.
Did the PX correctly rerun its settlements and billing processes?

P20. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: Essentially the MMCPs used by the PX in its settlement reruns are incorrect under the Commission’s orders.  We contend the Commission’s Order itself is flawed as it is based on false information provided by sellers. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP. We agree with the SMUD Position that the PX’s calculation of refund liability for SMUD is incorrect because it erroneously includes amounts for DOE Order sales that should be excluded from refund liability pursuant to the Commission’s July 25 Order. SMD-15 at 10:3-11:12; SMD-11; SMD-16; SMD-18. 

Congestion

How, if at all, should the PX have dealt with congestion in its markets, including Congestion Usage Charges?  

P21. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: The ISO’s and CalPX’s mitigation of congestion-related charges must be consistent and applied across the entire refund entire period May 22, 2000 through June 19, 2001

Should the PX have based its calculations on unconstrained market clearing prices? 

P22. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: Yes, but such calculations should be based on the unconstrained clearing prices during the time period of January 1st, 2000 through April 1st, 2000 as the appropriate time interval to determine the appropriate pre-mitigation data to use as a baseline for determining the unconstrained market clearing price (“UMCP”). Any unconstrained market sales must be subjected to scrutiny, in order to assure there exists a legal and evidentiary basis for inducing the public’s reliance on implied and express claims and assurances that all the evidence was properly considered necessary to assure true and full disclosure of the facts. Any sales found subject to manipulation, including those in the UMCP, must be subject to mitigation in the “public interest”.
How should congestion-related shortfalls in the PX markets be allocated?  

P23. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that Congestion shortfalls should be allocated to PX sellers to ensure that PX buyers are not charged unjust and unreasonable rates.  CAL-35 at 8:8-9:22.  If any of the congestion shortfalls are to be allocated to PX customers, they should be allocated in proportion to each PX customer’s share of total refunds for the month in the PX operated markets, regardless of the zone where the PX customer is located.  CAL-35 at 10:1-10:11; CAL-82 at 5:18-11:10.

Block Forwards – How should Block Forward Transactions be handled and how, if at all, should that affect the mitigation of PX Day-Ahead Transactions?  

P24. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: CARE contends that the PX reruns are flawed, have been subject to manipulation, and are based on false information. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West, this compelled CARE to utilize such, to establish good cause, to seek an Appeal of the Judge’s order denying our July 29, 2002 motion to reopen the refund hearing records for evidence of “inappropriate or fraudulent practices” (see Submittal 20020903-5003) which where specifically identified in the Commission Staff’s August 13, 2002 Report. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP. CARE concurs with the California Parties Position that the PX has improperly excluded volumes from the Day-Ahead market to reflect transactions occurring in the completely separate CTS Block Forward market.  Such treatment is inconsistent with FERC Orders, the CTS Tariff, the CTS Information Guide and the PX Tariff.  CARE disagrees with the California Parties Position that the scope of the Refund Proceeding is limited to all sales in the spot markets, and all spot market volumes should be included in the refund obligation. The PX should add the improperly excluded volumes back into the Day-Ahead volumes and re-run the refund obligation.  CAL-48 at 4:9-20:5; CAL-58 at 3:11-5:6; CAL-86 at 3:7-9:2. We contend the Commission’s Order regarding the block-forward market itself is flawed as it is based on false information provided by sellers.
Application of Breakpoint – Did the PX properly apply the $150/MWh breakpoint for January 2001 transactions?  

P25. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the CalPX Position that this was completed in May 2001 with CalPX’s compliance filing and should not be addressed here.  The issue for this proceeding is the refund method used by CalPX. 
Spot Transactions – Should certain short-term (24 hours or less) bilateral sales to the PX be exempt from mitigation, and if so, which transactions? 

P26. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that all sales to the PX core markets should be mitigated.  CAL-40 at 3:14-7:23; CAL-54 at 20:3-31:6.

Where a participant has both sales and purchases within the same zone, within the same hour, and within the same market, e.g., PX Day-Ahead Market, should the net purchase or sale for that hour, rather than gross sales and purchases, be used in the calculation of refunds and apportionment of shortfalls in refunds among purchasers? 

P27. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the CalPX Day-Ahead and Day-Of Markets operated as a pool such that buyers and sellers were transacting with CalPX and not each other. Therefore, refunds from suppliers should be allocated for the benefit of all buyers. 

Errors – What other errors, if any, did the PX make in implementing its refund methodology?  

P28. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the PX has implemented an “overscheduling” adjustment to try to remove the IOU supplied generation and load from the refund calculation.  However, the PX’s adjustment contains obvious errors, including adjustments made in inactive zones not used during the refund period.  The PX application of the adjustment also yields anomalous results when applied in conjunction with the CTS adjustment.  Although the PX purports to correct “overscheduling” and SCE ID adjustments, the PX has not provided back up data and other adjustments are still pending.  Accordingly, the California Parties and CARE reserve their rights to supplement the existing record as necessary to address and challenge the PX’s ongoing adjustments.  However, even if the PX corrects their adjustment errors, the calculations will not be fixed until the CTS adjustment is reversed.  CAL-58 at 5:7-10:19; CAL-86 at 9:3-11:25.

Other Amounts

PX Default Chargebacks – How should default chargeback amounts held by the PX, inclusive of interest, if any, be treated?  

P29. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the CalPX Position that CalPX describes in CPX-43 as the chargeback issues and states that these amounts are not in the Settlement Clearing Account, are held in a separate Bank Account that has earned interest.  These amounts need to be refunded with the interest earned allocated among these Participants.  CPX-43 at 8-10 and CPX-46. We also agree with the California Parties Position that any determination of what the payment priorities should be concerning the distribution of funds being held by the PX should await a Commission order on refunds of unjust and unreasonable charges or the public interest and should be contingent on the seller having sufficient funds to pay the ordered refunds.  CAL-53 at 21:1-21:17.
[Removed] 
What emissions amounts should be offset against refund calculations?

Which emissions amounts, if any, should be offset against refund calculations?

P30. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that for any seller found to be eligible to claim offsets, only costs which are incurred as a direct result of emissions can be recovered, those costs are to be spread over all generation in the emissions permit compliance period, and the recoverable portion are those allocated to mitigated ISO and PX sales only.  CAL-59 at 16:19-26:5; 26:19-44:13; 44:14-46:2.  Emissions costs recovered through RMR invoices must be deducted from the total eligible emissions costs.  CAL-59 at 26:22-27:2.  California Parties’ emissions cost allocation method is dictated by the Commission’s orders in this proceeding.  CAL-59 at 4:4-16:18.

How should emissions costs be applied?

P31. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the CalPX Position that emission costs must be allocated between the ISO and PX for a generating unit that supplied these markets.  For CalPX to process these emission costs in the refund process these costs must be identified by resource, by day, by hour and by zone and then be allocated to the buyers.  CPX-42 at 3-4. We also agree with the California Parties Position that emissions costs should be allocated to all buyers based on their total monthly kilowatt-hours purchased from the ISO and PX, including exports from the ISO control area.  CAL-35 at 10:12-10:18.  In making this allocation, a market participant’s purchases should not be netted against its sales so that a market participant that both sold and purchased energy in a month will be allocated the proper amount of emissions costs associated with its purchases.  CAL-35 at 7:7-8:23.  A reasonable way to implement this proposal would be to allocate emissions costs based on gross ISO control area load plus exports to other control areas both in-state and out-of-state.  CAL-82 at 11:12-13:17.

WHAT refund amounts are owed by each supplier, and what AMOUNTS ARE CURRENTLY OWED TO EACH SUPPLIER BY THE ISO, THE PX, THE INVESTOR OWNED UTILITIES, AND THE STATE OF CALIFORNIA?

P32. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: CARE contends that because ISO and PX reruns are flawed, has been subject to manipulation, and is based on false information what refund amounts are owed, is impossible to determine at this time. On August 13th, 2002 FERC staff issued its 2002 Report on Potential Manipulation of Short-Term Electric and Natural Gas Prices in the West. This report finds that such “inappropriate or fraudulent practices” have a direct effect on the purported Mitigated Market Clearing Price (MMCP) identified as issue (1) in the proceedings in docket EL00-95-045. Therefore there is no longer a legal basis for reruns based on such MMCP, and therefore, what refund amounts are owed by each supplier, and what amounts are currently owed to each supplier by the ISO, the PX, the investor owned utilities, and the State of California, is impossible to determine at this time.
How should refunds and amounts owed and owing be computed?  

P33. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that following a Commission order adopting a final set of MMCPs, approving emissions costs and resolving various disputed issues that are being litigated in this proceeding, and after ISO and PX settlements are rerun, (1) any buyers that have unpaid invoices should be found to owe a pro rata share of the unpaid invoices to each supplier in proportion to each supplier’s share of total underpayments, and (2) each supplier that owes refunds should be found to owe a pro rata share of its refund obligation to each buyer in proportion to each buyer’s share of total refunds due.  The result of this calculation should be a matrix of amounts owed and owing, separately stated, among each supplier, the Investor Owned Utilities, the State of California (CERS), and the ISO.  CAL-35 at 5:7-7:6.

How should refunds be applied as offsets against amounts owed and owing?  

P34. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the findings of fact in this proceeding should identify separately the amounts owed from each buyer to each supplier for unpaid invoices and the amount owed from each supplier to each buyer in refunds.  Refunds owed to a buyer who has paid its invoices should not be used to offset payments due of buyers that have not paid their invoices.  CAL-53 at 5:12-9:20. Refunds owed from each buyer to each supplier must be passed onto ratepayers and consumers.

How should the cash positions of parties in the ISO and PX markets (including cash held by the PX) be accounted for, if at all?  

P35. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the Commission reserved to itself the issue of how money should flow to pay refunds and did not set that issue for hearing.  CAL-53 at 3:4-3:17.

How should interest be calculated and applied?  

P36. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that interest on both refunds and unpaid charges should be calculated at the interest rate set forth in 18 C.F.R. § 35.19a.  CAL-35 at 7:3-7:4, 10:19-11:9.
Should bilateral obligations that look through the ISO and PX markets be determined and, if so, how should they be determined?  

P37. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the Commission’s Orders require that the amounts owed and owing is determined on a bilateral basis between individual buyers and suppliers.  CAL-35 at 5:7-7:6; CAL-82 at 2:14-5:17.

What are the results of properly applying the above methodologies?  

P38. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that the final determination of who owes what to whom should be made following the Commission order adopting a final set of MMCPs, approving emissions costs, and resolving various disputed issues that are being litigated in this proceeding.  CAL-35 at 12:1-12:9.  
[Removed]  
[Removed]  
WHAT COMPANY SPECIFIC POLICY ISSUES, NOT ADDRESSED ABOVE, AFFECT THE CALCULATION OF REFUNDS AND AMOUNTS OWING?

AES NewEnergy, Inc.

Did the ISO properly “zero out” $496,140.07 of charge type 401 on December 8, 2000?

P39. A CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We have no position on this matter at this time, but reserve the right to provide new information as it becomes available.
Automated Power Exchange, Inc.

Should APX be liable for refunds in this proceeding, or should such refund calculation look through APX to its participants?  

P40. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the ISO Position that the APX is the Scheduling Coordinator and the transacting party in the ISO market, and thus is responsible for amounts allocated to it.  ISO-37 at 122:20-123:3.
If this proceeding is to render findings concerning the APX participants, how should the refunds and amounts owed and owing for such participants be determined? 

P41. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the ISO Position that the issue of which customers of APX should ultimately be responsible for payment is an issue strictly between APX and its customers.  ISO-37 at 123:3-123:5.

CERS

Should refunds associated with ISO charges satisfied by CERS be owed to CERS?

P42. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the ISO Position that the ISO must agree with the underlying methodology for determining refunds owed CERS presented by the California Parties in Exhibit CAL-37 prior to determining if they included all of the charge types included in the ISO’s settlement re-calculation.  ISO-37 at 38:3-18. The result of this calculation should be a matrix of amounts owed and owing, separately stated, among each supplier, the Investor Owned Utilities, the State of California (CERS), and the ISO.  CAL-35 at 5:7-7:6. CARE also agrees with California Parties Position that the ISO has billed CERS (the California Energy Resources Scheduling division of the California Department of Water Resources) for transactions on or after January 17, 2001 (for PG&E and Edison) and for transactions on or after April 6,2001 (for SDG&E), and CERS has satisfied those bills.  CERS is entitled to the refunds associated with those transactions, but the ISO on Exhibit ISO-30 has attributed the refunds to the three IOUs instead of CERS. The refunds should go directly to CERS, CAL-37 at 3:4-12:6, and then be passed on to reduce the State’s bonded indebtedness.

Dynegy

Are transactions under the 11-day bilateral contract between the ISO and Dynegy subject to mitigation?

P43. A CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: If energy transaction prices in 11-day bilateral contracts can be shown to have been manipulated or subject to exercise of market power the must be mitigated in the “public interest”.
Should the ISO have reversed the manual adjustments totaling $1.4 million in true up charges associated with certain Dynegy January 2001 transactions that were based on acknowledged, rather than actual, megawatt hours?

P44. A CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We have no position on this matter at this time, but reserve the right to provide new information as it becomes available.
Midway Sunset Cogeneration

Should the PX have mitigated the transactions of Midway Sunset with Edison and PG&E pursuant to long-term contracts?  

P45. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the California Parties Position that all sales to the PX core markets should be mitigated, including those by Midway Sunset.  CAL-40 at 3:14-7:23; CAL-54 at 27:1-16.

[Removed]

[Removed]

Salt River Project

Are the ISO and PX calculations of the amounts owed to SRP too low because the ISO and PX failed to reflect the full refund amounts due to SRP and the data provided by the ISO and PX are incomplete or in error?

P46. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the ISO. See position set forth under I.A.2.k.

What are the correct amounts owed to SRP? 

P47. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the ISO Position that we take no position on this issue at this time.  As with all other SCs, the correct amounts owed to SRP will not be known until a final settlements re-run takes place using Commission-approved MMCPs.  ISO-37 at 125:5-7.

[Removed]

Southern California Edison Company

Has SCE fully satisfied its refund period invoices from the ISO and PX?  
P48. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: SCE cannot be determined to have fully satisfied its refund period invoices from the ISO and PX until the correct amounts owed to SCE are determined. This will not be known until a final ISO and PX settlements re-run takes place using Commission-approved MMCPs.

City of Vernon

In its settlement re-runs did the ISO err in mitigating Record Type D entries for Charge Type 0004 Replacement Reserve Capacity for Vernon for June 16, 17, and 18, 2001 while not mitigating Type A charges?  If so, how should this be corrected?

P49. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We essentially agree with the Vernon Position.  As the ISO has admitted in its responses to requests for admission, in its settlement re-runs the ISO erred in mitigating Record Type D entries for Charge Type 0004 Replacement Reserve Capacity for Vernon for June 16, 17, and 18, 2001 while not mitigating Type A charges.  As the ISO also admitted, these entries should be consistently treated as to mitigation in future re-runs.  VER-3 at 9:6-11:10.  This issue seems amenable to stipulation. 

Western Area Power Administration

Did the ISO fail to properly account for a settlement between the ISO and the Western Area Power Administration (for SCID WAMP) of an error in CT 401 on Western’s (WAMP) December 2000 invoice?

P50. CAlifornians for Renewable Energy, Inc.  (“CARE’s”) Position: We have no position on this matter at this time, but reserve the right to provide new information as it becomes available.
Respectfully submitted, 
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President, CARE dated this 3rd day of September 2002.

(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073

E-mail: michaelboyd@sbcglobal.net
Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.
Verification
I am an officer of the complaining corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.
Dated this 3rd day of September 2002.

Respectfully submitted,
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President, CARE 

(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073

E-mail: michaelboyd@sbcglobal.net









� Pursuant to the FERC regulations and Orders approving power marketer’s market-based rates “the Commission allows sales at market-based rates if the seller (and each of affiliates) does not have, or has adequately mitigated, market power in generation and transmission and cannot erect barriers to entry.”


� The California Parties are, collectively, the Attorney General for the State of California (“Attorney General”), the California Electricity Oversight Board (“EOB”), the California Public Utilities Commission (“CPUC”), Pacific Gas and Electric Company (“PG&E”), Southern California Edison Company (“Edison”) and San Diego Gas & Electric Company (“SDG&E”).
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