99 FERC ¶ 61,160
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company,


Docket Nos. EL00-95-001

Complainant,


EL00-95-004  

v.
EL00-95-005

Sellers of Energy and Ancillary Services


EL00-95-006

  Into Markets Operated by the California
EL00-95-007 

  Independent System Operator and the
EL00-95-010

  California Power Exchange,
EL00-95-011

Respondents
EL00-95-019

EL00-95-039

EL00-95-045

EL00-95-046

EL00-95-047

EL00-95-053

California Independent System Operator
Docket No.ER02-1656-000

Corporation

Investigation of Practices of the California
Docket Nos. EL00-98-001

  Independent System Operator and the
EL00-98-004

  California Power Exchange



EL00-98-005

EL00-98-006

EL00-98-008

EL00-98-010

EL00-98-011

EL00-98-018

EL00-98-037

EL00-98-042

EL00-98-043

EL00-98-044

EL00-98-047

CAlifornians for Renewable Energy, Inc. (CARE),



Complainant,

v.

Independent Energy Producers, Inc., and All

Docket No. EL01-2-001

  Sellers of Energy and Ancillary Services Into 

  Markets Operated by the California Independent

  System Operator and the California Power 

  Exchange; All Scheduling Coordinators Acting

  on Behalf of the Above Sellers; California 

  Independent System Operator Corporation; and

  California Power Exchange Corporation,

Respondents

CAlifornians for Renewable Energy, Inc. 

v.
Docket No. EL01-65-000

British Columbia Hydro and Power

Authority, Powerex Corporation, Southern

Energy Marketing Company (Mirant),

and Bonneville Power Administration 

Order Directing Staff Investigation


Docket No. PA02-2-000

State of California, ex. rel. Bill Lockyer




v.
Docket No. EL02-71-000

British Columbia Power Exchange Corp., 

Coral Power, LLC, Dynegy Power Marketing, Inc., 

Enron Power Marketing, Inc., Mirant Americas 

Energy Marketing, LP, Reliant Energy Services, Inc., 

Williams Energy Marketing & Trading Co.,

All Other Public Utility Sellers of Energy and 

Ancillary Services to the California Energy Resources 

Scheduling Division of the California Department of 

Water Resources, and

All Other Public Utility Sellers of Energy and 

Ancillary Services into Markets Operated by the 

California Power Exchange and 

California Independent System Operator,

CARE’s Request for Permission to Raise New Facts, as provided in Rule 906(b)(2)(ii), and (Rule 716) Motion to Reopen the Records in CARE’s Complaints in Dockets EL01-2 and EL01-65, and

 Intervention under Docket EL00-95 et.al.  

Introduction

Pursuant to 18CFR385.907
 governing new facts and issues (Rule 907) raised by petitioner 
 and intervener
 CARE hereby requests permission to raise these new facts. As provided in Rule 906(b)(2)(ii) (new facts and issues) CARE may request permission of the presiding officer to raise new facts or issues not raised in prior proceedings on the contested order that are facts or issues that were not known and could not, with the exercise of due care, have been known to CARE and other parties to these proceedings at the time they would otherwise have been raised during the prior proceedings. Additionally we contend these are facts or issues that CARE was unable to raise at the time they could have been raised during the prior proceedings because of unduly restrictive time limits imposed by the Secretary; or are facts or issues that CARE was not permitted to raise in the prior proceedings due to erroneous adverse procedural rulings; and are necessary for a full and true disclosure of the facts. 


Also, pursuant to 18CFR385.505 
 Right of participants to present evidence (Rule 505) consistent with its provisions, a participant has the right to present such evidence, including rebuttal evidence, to make such objections and arguments, and to conduct such cross-examination, as may be necessary to assure true and full disclosure of the facts.


Pursuant to 18CFR385.716 
 (Rule 716) CARE hereby moves to reopen your administrative records in regards to CARE’s complaints in dockets EL01-2 and EL01-65, and its interventions in docket EL00-95 et.al. As a general rule, to the extent permitted by law, the presiding officer or the Commission may, for good cause, reopen the evidentiary record in a proceeding for the purpose of taking additional evidence by CARE’s motion. CARE understands that any participant may file a motion to reopen the record, and that any motion to reopen must set forth clearly the facts sought to be proven and the reasons claimed to constitute grounds for reopening. CARE herein makes a “good faith” effort to provide you the facts sought to be proven and the reasons claimed to constitute grounds for reopening the records, with our limited resources, and associated lack of expert legal, and technical assistance. By the action of the presiding officer or the Commission, if the presiding officer or the Commission, as appropriate, has reason to believe that the reopening of a proceeding is warranted by any changes in conditions of fact or of law or by the public interest, the record in the proceeding may be reopened by the presiding officer before the initial or revised initial decision is served or by the Commission after the initial decision or, if appropriate, the revised initial decision is served.

CAlifornians for Renewable Energy (CARE) was the first consumer, environmental, and social-justice, non-profit (IRS 501(c)(3) Tax Exempt) corporation to blow the whistle on energy market manipulation by the likes of Enron, in our October 6, 2000 complaint to the FERC alleging the rolling blackouts in the San Francisco Bay Area on June 14th and 15th 2000 where contrived by energy producers to drive up prices and justify construction of more fossil-fuel burning power plants in California. CARE will not give up on the return of sixteen billion dollars in overcharges by power generators public and private, and cancellation of what is now forty billion dollars in long-term energy contracts negotiated by Governor Davis in Secret, that resulted from these, and other market manipulations.

In typical fashion the FERC has repeatedly denied (and/or ignored) CARE’s requests, motion and complaints concerning “unjust and unreasonable energy pricing” associated with the apparent manipulation by energy traders like Enron, and allowed the resulting civil rights, anti-trust, constitutional, statutory, and criminal violations. Apparently you are no longer satisfied to merely ignore CARE’s continuing requests for relief, you now place us and all Californians in “triple jeopardy” 
 in that the “Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation, and will not reconsider the issue”, “CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing”, while at the same time, “the Commission will not consider CARE's arguments, in the alternative, as a new complaint.”  
CARE challenges the Commission's reasoning for denying rehearing of its earlier decision not to extend refund liability to include DWR transactions.  CARE's request is denied as an impermissible request for rehearing of an order denying rehearing. 
  Likewise, the Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation,
 and will not reconsider the issue.  Further, CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing, e.g., Baltimore Gas & Electric Company, 92 FERC ¶ 61,043 at 61,114 (2000), and may reject evidence proffered for the first time on rehearing, e.g., Philadelphia Electric Company, 58 FERC ¶ 61,060 at 61,133 & n. 4 (1992).  Further, the Commission will not consider CARE's arguments, in the alternative, as a new complaint.  See Yankee Atomic Electric Company, 60 FERC ¶ 61,316 at 62,096-97 n. 19 (1992) (and cases cited therein).

CARE objects to such continued actions denying our constitutional and statutory rights to a fair hearing as an abuse of discretion on the FERC’s part.


FERC claims the Commission's lack of jurisdiction over “claims of civil rights
 violations and [CARE’s] request for a criminal investigation.” Pursuant to the Federal Administrative Procedures Act  (APA) title 5, chapter 5, subchapter II, Section 559, the effect on other laws, or the effect of subsequent statutes under this Act that relate to administrative law judges, do not limit or repeal additional requirements imposed by statute or otherwise recognized by law. Except as otherwise required by law, requirements or privileges relating to evidence or procedures apply equally to agencies and persons whether or not legal counsel represents them. Each agency including FERC under the APA
 is granted the authority necessary to comply with the requirements of this Act through the issuance of rules or otherwise. Subsequent statute may not be held to supersede or modify this law so CARE request you explain in sufficient detail for lay members of the general public to understand why you are denying us our request to raise new facts and reopen the records in these proceeding and under what statutory authority you are acting?

The “Smoking Gun”

The recently released memos on Enron "Market Strategies," with names like "Fat-Boy", "Get Shorty", and "Death Star", have been likened to the "Smoking Gun" on California's Energy Market's manipulation. CARE was the first to provide a sort of "Ballistics Analysis" on the gun years before the Enron Memos became public. The Enron Memos speak volumes on the market’s manipulation; CARE has “edited” the Memos to rid them of prevalent redundancy and apparent pontification by the authors of the memos
.


In CARE October 6, 2000 
 complaint in docket EL01-2, CARE petitioned the Commission to make findings that the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Bay Area warrant investigation by the United States Department of Justice of trust activities in restraint of trade and alleged civil rights violations by Independent Energy Producers, Inc., and all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator. In subsequent Orders
 by the Commission CARE was repeatedly told of the Commission's lack of jurisdiction over “claims of civil rights [anti-trust] violations and [CARE’s] request for a criminal investigation”. Without limitation, we disagree and object to FERC's position that civil rights and anti-trust matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.

CARE was also repeatedly denied rehearing on this matter because CARE failed to provide substantial evidence to substantiate our claims of violations of the FPA and other statutes like those covering civil-rights and anti-trust. Following the release of the Enron memos in a May 16, 2002 CBS MarketWatch report 
titled Enron linked to California blackouts it stated 

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. "What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof.

CARE contends this is precisely the type of new facts or issues not raised in prior proceedings that are facts or issues that were not known and could not, with the exercise of due care, have been known to CARE at the time, or it would otherwise have been raised during the prior proceedings. Likewise in the case of the Enron memos specific market strategies identified as “inc-ing”, “Ricochet”, “Relieving Congestion”, “Export of California Power”, “Get Shorty”, and “Wheel Out” appear to corroborate CARE’s complaint. Therefore, pursuant to Rule 716 CARE hereby moves to reopen the records in CARE’s complaint in docket EL01-2, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the a CBS MarketWatch report titled Enron linked to California blackouts along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims in our original complaint of October 6, 2000 under docket EL01-2.


In CARE’s April 16, 2001 complaint in docket EL01-65 
we petitioned the Commission to rectify unjust and unreasonable prices stemming from the wholesale markets for energy and ancillary services operated by the California Independent System Operator (CAISO), and investigate its relationship to market practices by BC Hydro, PowerEx, Southern Co. Energy Marketing, now called Mirant, and the Bonneville Power Administration. CARE petitioned that the Commission make findings that BC Hydro, PowerEx, Mirant, and the Bonneville Power Administration violated the Federal Power Act by withholding power during a period of peak demand to contrive an outage to create a shortage and test their market power. CARE alleged that in addition to violations of the FPA these market practices violated federal and state anti-trust laws, the civil rights of Californians (now a majority minority population state) under Title VI of the Civil Rights Act of 1964, and the international free trade law NAFTA. CARE further alleged that these generators or marketers acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power and the economic repercussions nationally that resulted. CARE contended that FERC’s failure to determine the just and reasonable price of power and impose refunds enabled these generators and marketers of power to contrive a long-term shortage of supply. The Enron memos provide corroborative evidence of the markets manipulation by Canadian traders like PowerEx in conspiracy with Enron, and other (unidentified traders) to commit fraud, that should have been included in FERC’s consideration of CARE’s complaint in EL01-65.

Although Enron may have been the first to use this strategy, others have picked up on it, too. I am told this can be shown by looking at the ISO’s real-time metering, which shows that an excess amount of generation, over and above Enron’s contribution, is making it to the imbalance market as an uninstructed deviation. Second, Enron has performed this service for certain other customers for which it acts as scheduling coordinator. The customers using this service are companies such as Powerex and Puget Sound Energy (“PSE”), that have generation to sell, but no native California load. Because Enron has native California load through EES, it is able to submit a schedule incorporation the generation of a generator like Powerex or PSE and balance the schedule with “dummied-up” load from EES.

 
In a May 30, 2002 article
 by the San Jose Mercury News titled Power trader admits to profiting from crisis, Canadian and domestic traders openly admit to manipulation of the California markets.

A Canadian energy merchant Wednesday admitted using two of the trading schemes described in a memo from disgraced power marketer Enron that state officials say proves market manipulation caused California's electricity crisis.

The admission by TransAlta Energy Marketing, Canada's largest unregulated power trader, came in response to an order by the U.S. Federal Energy Regulatory Commission for 150 companies to admit or deny using the schemes described by now-bankrupt Enron.

TransAlta admitted using an ``export of California power'' strategy to skirt the state's price caps by selling to out-of-state buyers for a profit. The company also acknowledged using the ``megawatt laundering'' strategy that Enron traders called ``ricochet'' to export California power and sell it back when shortages commanded higher prices.

Pursuant to Rule 716 CARE hereby moves to reopen the records in CARE’s complaint in docket EL01-65, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the San Jose Mercury News titled Power trader admits to profiting from crisis along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims in our original complaint of April 16, 2001 under docket EL01-65.


In regards to relevance to CARE’s intervention in docket EL00-95 (San Diego Gas & Electric Company, et al.), DWR’s long-term energy contracts and associated IOU rate schedules submitted to the Commission pursuant to FPA, section 205 (c), CARE still contends these contracts should be cancelled and declared void and unenforceable on grounds that include entering into contracts with parties that have violated and are violating California and Federal law in regard to the very subject matter of the contracts.  An example of this from the Enron memos provides just one example of the fraud by Enron that FERC has allowed to occur.

The ISO tariff requires that schedules and bids for ancillary services identify the specific generating unit or system unit, or in the case of external imports, the selling entity. As a consequence, in order to short the ancillary services it is necessary to submit false information that purports to identify the source of the ancillary service.

In CARE's Case Against Independent Energy Producers Association ("IEPA"), and California Parties, filed November 13, 2001 in Docket No. EL00-95-045, et al
 CARE specifically identified, in general terms that the lay public can understand, the conspiracy to defraud the public by energy traders and other market participants like Enron who is a members of IEPA.

IEPA [Independent Energy Producers Association, Inc.] is a trade association representing the interests of electric generators and certified independent power marketers in California.  Although the association is purportedly non-profit, its membership certainly is not.
  

In sum, during the spring, summer, fall and winter of 2000, and spring of 2001, IEPA acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States. 

Pursuant to Rule 716 CARE hereby moves to reopen the records in docket EL00-95, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the additional information and facts CARE is attempting to submit here, or has attempted to submit in prior filings, along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims, motions, submissions, and/or requests for relief.

Ballistics Analysis 

On July 30, 2000 CARE issued a data request pursuant to the California Public Records Act a request for information from the California Independent System Operator (ISO), California Electricity Oversight Board (EOB), and the California Public Utilities Commission (PUC). 

The information sought was relevant to a civil rights complaint being prepared by CARE pursuant to title VI of the Civil Rights Act of 1964. The Federal agencies with oversight in these matters are the Federal Energy Regulatory Commission (FERC), and the U.S. Department of Energy (DOE). The complaint will address violations of the Act by the California Independent System Operator (ISO), California Electricity Oversight Board (EOB), and the California Public Utilities Commission (PUC), for their involvement or concurrence with, or authorization of the San Francisco Bay Area rolling outages on June 14, and 15, 2000.

CARE contends that the absence of a declaration of a Stage 3 emergency state wide on June 14, and 15, 2000 prevented the curtailment of exports during a system emergency. This action resulted in discriminatory effects (the loss of power to 96,000 customers on the hottest day of the year) in violation of Title VI regulations. The disparately impacted environmental justice populations include, but are not limited to, low-income, minority, disabled, children, the elderly, and the mentally and/or physically impaired. Based on the information available CARE contends that by authorizing the continuation of exports during a system emergency the Cal-ISO demonstrated intent to discriminate against these populations, and further did this to the benefit of California based energy generators as the continued exportation of power by these generators took place at the $750/MW price cap during the system emergency.

The Enron Memos provide the FERC corroborative evidence of CARE’s claim as follows.
Many of the strategies used by the traders involve structuring trades so that Enron gets paid the congestion charge. Because the congestion charges have been as high as $750/MW, it can be profitable to sell power at a loss simply to be able to collect the congestion payment.

On October 6, 2000 CARE petitions the Commission to rectify unjust & unreasonable price stemming from the wholesale markets for energy & ancillary services etc, and against Independent Energy Producers, Inc et al under EL01-2.

CARE contends that Independent Energy Producers, all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and the California Power Exchange; all scheduling coordinators acting on behalf of aforementioned sellers; California Independent System Operator Corporation; and the California Power Exchange are currently involved together in a ISO/generator trust to drive up the price of electricity, and justify expedited power plant construction in California to further maximize generator profits.

In CARE’s October 6, 2000 we first identified the collusion of and control of the ISO board by the members of Independent Energy Producers Association, and their apparent opportunity to exercise market power on June 14, and 15, 2000.

Cal-ISO board president, Jan Smutney Jones, and his co-trustees in California's alleged Electric Grid Power Trust (AKA Independent Energy Producers) provides evidence of an ISO/generator trust, see http://www.calfree.com/Exhibit_C_IndEnergyProdonJune14.pdf in the form of a letter to PUC from the "Independent Energy Producers" on the causes of the outage. The letter is signed by a majority of California’s generators and the ISO board president. Jan Smutney Jones. This demonstrates the entities in control of California's power grid, are not the distributors (like PG&E, SCE, & SDG&E), or the consumers, but the generators, or their agents.

CARE has already identified recent news reports to corroborate these claims above.

On October 30, 2000 CARE amends its complaint EL01-2 to contend that Independent Energy Producers, sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and the California Power Exchange; scheduling coordinators acting on behalf of aforementioned sellers; California Independent System Operator Corporation; the California Power Exchange; and the major investor-owned distribution utilities (San Diego Gas & Electric, Southern California Edison, and Pacific Gas & Electric) are currently involved together individually or in groups of generators, utilities, or marketers of power, in a trust to create artificial shortages and justify expedited power plant construction in the Bay Area and elsewhere in California. 

[CARE] Petitions the Commission to rectify conditions that led to the rolling blackouts of June 14, 2000 by investigating the behavior of generators in the San Francisco Bay Area on June 13, 2000 which may have contributed to system instability, by ordering the California Independent System Operator (CAISO) to fulfill its reliability function by immediately correcting the transmission bottlenecks that made it difficult to import power to the Bay Area when several plants were off-line for maintenance, by correcting the dysfunctional bidding behavior in the wholesale power markets which led distributors to under schedule block-forward/day-ahead purchases and generators to withhold power from that market.

The Enron memos, once again, corroborates CARE’s claims.

The traders are able to anticipate when the dec price will be favorable by comparing the ISO’s forecasts with their own. When the traders believe the ISO’s forecast underestimates the expected load, they will inc load into the real-time market because they know that the market will be short, causing a favorable movement in real-time ex post prices. Of course, the much criticized strategy of California’s investor-owned utilities (“IOUs”) of underscheduling load in the day-ahead market has contributed to the real-time market being short. The traders have learned to build such underscheduling into their models, as well.

On November 22, 2000 CARE implores the FERC to required refunds for sales made during the refund effective period June 13,2000 to the present under EL00-95 et al.
 CARE reiterates our call for a Justice Department investigation of the market practices of all the market’s participants including the IOUs. CARE is concerned that the market participants have failed to heed your warnings in your November 1, 2000 order in regards to market power or other individual seller conduct exercised to produce an unjust and unreasonable rates. The events and circumstances surrounding two days of Stage 2 emergencies statewide in November points to the fact that individual seller’s appear to be operating with impunity from the threat of refunds by the FERC for exercising market power. CARE concurs with California’s governor that refunds should be issued. 

CARE still maintains that you need to provide the consumers of power, and the owners of electric transmission facilities, of the affected area with an appropriate escrow account mechanism to be used to withhold a portion of their utility bills, used in payment to Generators of power, in an escrow account until such time as administrative and judicial remedies are exhausted. CARE further contends that recent events on November 14, and 15, 2000 provides evidence that market manipulation or other anticompetitive behavior is continuing to occur and that the combination of market rules and supply shortage does produce unjust and unreasonable rates while the flawed market design remains in effect. Based on your findings that wholesale markets in California are unable to produce competitive, just and reasonable prices, and that market power or other individual seller conduct is exercised to produce unjust and unreasonable rates. Therefore we implore you require refunds for sales made during the refund effective period June 13, 2000 to the present.

On December 8, 2000 CARE comments that Continuing Electricity Market Instability Threatens California with Rolling Blackouts in EL00-95, et al. and provides an attachment to CARE's 12-8-00 comments a January 2000 ABBA report by Eugene P. Coyle titled "Price Discrimination, Electronic Redlining, And Price Fixing In Deregulated Electric Power".

CARE contends that in order to fix the markets in California to “protect the public interest” requires institutional reform on the distribution side. While the production side of the market has seen windfall profits, the distribution side has experienced economic turmoil. IOU P.G. & E. has petitioned the California Public Utilities Commission [Cal-PUC] for authorization to pass through summertime overcharges by producers onto consumers.

CARE contends that the current distributed market for power in the state discriminates in its pricing - giving an advantage to large corporations. New power plants in the state are being fast tracked through the states siting process to provide distribution cost free power to industry.    CARE contends that market stability in the distribution will only result through Public Aggregation, which means a community-based re-regulation on the distribution side of the market. This is referred to as Community Choice.

“Local, community-based solutions and decisions that suit local people are an American tradition that works. In 86,000 local government jurisdictions, mayors, city councils, and a variety of other citizen-based governing offices oversee the social and physical infrastructure of their communities. Their decisions, driven by local citizens, range from the size of next year's school budget, to whether to buy a new fire truck, to where to plant shade trees.

In more than 2,000 of the nation's communities, local governing bodies also make decisions about their electricity infrastructure because the communities own their public power electric systems and operate them on a not-for-profit basis as a public service.” 

CARE claims no expertise in this matter but incorporates by reference, in this administrative proceeding, the January 2000 American Public Power Association report by Eugene P. Coyle titled Price Discrimination, Electronic Redlining, And Price Fixing In Deregulated Electric Power.  CARE provides this report in its entirety for a road map for the challenges California and the entire nation faces in regards to the provision of electric power in a deregulated market place.

On January 16, 2001 CARE requests rehearing of the Commission’s December 15, 2000 order in EL00-95 et al (“December 15 Order”)
 and informs FERC that CARE does not have adequate financial resources to fully and fairly participate in the FERC’s proceeding and requests assistance from FERC.  CARE also reminds the FERC of its responsibilities to the general public.

As you probably already know, CARE is a California private, not for profit public-benefit 501(c)(3) corporation relying exclusively on public funding.  At the present time, CARE simply does not have the resources to obtain legal counsel to fully, fairly, knowledgeably and meaningfully participate in your statutorily mandated administrative process.  Therefore, CARE respectfully requests that your agency provide us with all available assistance to facilitate our public participation, including but not limited to an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.  In addition, and with all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you.  It is our further understanding that the information we provide you with need not rise to the technical legal level of "substantial evidence" in order to trigger your duty to investigate.  If our understanding is incorrect in any manner, please so advise us and explain in reasonable detail why.  If our understanding is correct, please consider this our formal request for you to proceed in carrying out your duty to conduct an adequate investigation in accordance with the information CARE and other members of the public have provided or may provide in the future.

CARE notes here for the record that no one from FERC ever advised us nor explained to us in reasonable detail why our understanding is incorrect, that FERC as the administrative agency, and not CARE, or other members of the public, is not the responsible agency to conduct a full and fair investigation of matters as to which FERC has been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing. Why then didn’t FERC carry out its duty to conduct an adequate investigation in accordance with the information CARE and other members of the public have provided?


In response to complaints by CARE and other parties on the apparent conflicts of interest of stakeholder’s governance of the ISO board, the FERC, in its December 15, 2000 Order required the reorganization of the governing board. The FERC then allowed Governor Davis to appoint the new five-member ISO Governing board. On March 23, 2001 in response to the appointment of a new governing board CARE submits its request for alternative dispute resolution Service of CARE's compliant against the Cal-ISO under EL01-2.

CARE respectfully requests that your agency provide us with all available assistance for an Alternative Dispute Resolution (ADR) with Respondent Cal-ISO, to facilitate resolution of our complaint, including but not limited to an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.
  

CARE never received any formal response from FERC or the Cal-ISO to our request for ADR, nor was any reason provided for why CARE was not eligible for such. CARE interpreted this as a denial of CARE’s and its member’s due process and equal protection rights, including those rights specified under the APA of which FERC is clearly not exempt.

On April 16, 2001 CARE files its FERC complaint against BC Hydro, PowerEx, Southern Co Energy Marketing, now called Mirant and the Bonneville Power Administration under EL01-65.

CARE hereby petitions the Commission to rectify unjust and unreasonable prices stemming from the wholesale markets for energy and ancillary services operated by the California Independent System Operator (CAISO), and investigate its relationship to market practices by BC Hydro, PowerEx, Southern Co. Energy Marketing, now called Mirant, and the Bonneville Power Administration. CARE hereby petitions the Commission make findings that BC Hydro, PowerEx, Mirant, and the Bonneville Power Administration violated the Federal Power Act by with holding power during a period of peak demand to contrive an outage to create a shortage and test their market power. CARE alleges that in addition to violations of the FPA these market practices violated federal and state anti-trust laws, the civil rights of Californians (now a majority minority population state) under Title VI of the Civil Rights Act of 1964, and the international free trade law NAFTA. CARE further alleges that these generators or marketers acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power and the economic repercussions nationally that resulted. CARE contends that FERC’s failure to determine the just and reasonable price of power and impose refunds enabled these generators and marketers of power to contrive a now long-term shortage of supply. To date California faces a repeat of the events and circumstance of the June 14, 2000 outages
, but on a statewide and continuing basis, as the Investor Owned Utility PG&E is now in bankruptcy. CARE calls on FERC to take immediate action to create certainty in the market through the enforcement of its statutory responsibility to protect consumers from unjust pricing, while protecting reliable delivery of power. California, now faced with little or no imported power, faces a more serious threat as other generators follow suit and withhold power through planned and unplanned outages. As of this filing 13,000 megawatts of generation remain off line, as California’s power markets are no longer reliable to meet baseline demand of 35,000 megawatts. (35GWh) Immediate market incentives need to be provided to encourage imports and in state production now. With California facing rolling blackouts this summer FERC failure to immediately act to rectify these existing market conditions will result in a nation wide economic recession and the threat of the worst depression since the 1930s.

Apparently FERC failed to heed CARE’s warnings on the resulting economic recession from FERC’s failure to act.


On July 9, 2001 CARE Comments under EL00-95, on the Department of Water Resource's response to CARE’s California Public Records Act request. DWR claims in their response that they are exempt from section 205(c) of the FPA, as a public agency.
 Also on July 9, 2001 CARE requests expedited consideration of CARE of an appeal of the order of the Chief Judge denying CARE’s oral motion to participate in settlement & motion to intervene out-of-time under EL00-95 et al.

By accident or intent CARE has been excluded from the settlement negotiations regarding FERC Docket EL00-95-031. No other party can adequately represent CARE or other members of the public in these proceedings. The ISO does not have the ability to represent our interests in this matter as they are a creditor in the P.G.&. E. Bankruptcy proceedings, they are a party to CARE’s original complaint EL01-2, and they have refused to respond to CARE’s ADR request of 3-13-2001. The State fails to represent CARE and the public's interest in this matter as they abrogated their public duties to represent the public’s interest and to protect the environment by acting outside of the review of the public, outside our democratically elected legislature’s review, and outside of State and Federal Laws, Ordinances, Standards, and Regulations (“LORS”). CARE has three times requested the California State Attorney General’s office to represent CARE in these proceedings and/or the Governor’s long-term contracts without response. The other parties in these proceeding continue to be the subject of our complaint under rehearing and our new complaint EL01-65.

On August 13, 2001, in response to CARE’s appeal and petition, the FERC issued an order granting CARE’s request for late intervention. 

Your request to participate in the settlement discussions before the Chief Judge is now moot because the negotiations ended as of July 9, 2001.  Consistent with the June 19 Order, 95 FERC at 62,550, and our July 25, 2001 order, 96 FERC ¶ 61,120 (2001), your request for late intervention in Docket No. EL00-95-031, however, is hereby granted, and thus you may participate as a party in the evidentiary hearing presently scheduled to begin on August 13, 2001.  Consistent with our regulations, see 18 C.F.R. § 385.214(d)(3)(ii) (2001), CARE must accept the record as it stood on July 9, 2001.

On July 23, 2001 CARE filed comments that CARE has received no corroborative evidence from the FERC that allegations raised by CARE of manipulation where not the correct last year when CARE filed our original complaint, EL01-2, with FERC, and we still believe this to be the case today. In our appeal before you we attempted to be as specific as possible within our limited resources.

“The energy crisis has drastically changed, and will continue to drastically change California's electrical power market system that went into effect in 1996, commonly known as "deregulation" (which was actually a restructuring). One of the biggest contributing factors to the crisis is the manipulation of the 1996 model to allow gouging (primarily the raising of prices by withholding power during peak demand) of incredible magnitude and duration.  This manipulation, and its accompanying gouging was and is being made possible by inherent flaws rendering the existing market system completely unworkable and in dire, immediate need of drastic changes.”
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We provided Figure 1 to demonstrate the unprecedented level of withholding of power during peak demand that has occurred, without any environmental or economic mitigation by FERC for the losses sustained by California. In CARE’s Appeal to FERC we provided corroborative evidence from Bloomberg News of CARE’s position and the fact that no other party could represent it.

“Boyd added that none of the parties in the proceedings could adequately represent his group's views because they are operating under the assumption there is a power shortage. He said California's electricity problems have been ``contrived, to drive up the price of electricity'' by turning off generators.”

CARE provided further corroborative evidence that the shortage is contrived in an article published Wednesday, July 18, 2001, in the San Jose Mercury News titled Surplus state power sold at loss, reports say.

State officials who bought power contracts averaging $138 per megawatt-hour for this month are selling some of the power back for as little as $1 per megawatt-hour, traders say.

After scrambling this spring for every megawatt it could buy to stave off summer blackouts, cool weather and decreased demand have left the state holding more power than it needs and selling the surplus for whatever it can get.

State officials won't say how much they are selling the power for, but acknowledged unloading surplus electricity.
In our July 23, 2001 comment, CARE contends the fact that there is a current surplus of generating capacity resulting in the “selling [of] some of the power back for as little as $1 per megawatt-hour” provided incontrovertible evidence that energy producers have been with holding generation capacity to raise the price all along, as they are now faced with no choice but to lower the price, unless of course they have signed long-term contracts with the California Department of Water Resources.


On October 24, 2001 CARE filed its case against IEPA, and California Parties, including evidence of violations of law and requests for appropriate relief.

IEPA's misconduct starting in May 2000 consisted of the exercise of market power, improper use of confidential information, manipulations, and other unlawful actions in violations of state law.  For example, IEPA unlawfully shared confidential real time data in violation of ISO Tariffs and thereafter “gamed” the market, which enabled IEPA to charge “unjust and unreasonable” prices for and otherwise benefit from the inflated price for electricity.  

CARE identified with a high level of detail the “Market Power Strategy” that energy traders like Enron and other IEPA members utilized, in their conspiracy to defraud the public, six months in advance of the release of the Enron memos on May 8, 2002. In typical fashion the FERC denied (and/or ignored) the facts raised in CARE’s case against IEPA, and California Parties, including evidence of violations of law along with CARE’s requests for appropriate relief, and allowed the resulting civil rights, anti-trust, constitutional, statutory, and criminal violations to continue unabated. Pursuant to Rule 716 CARE hereby moves to reopen the records in docket EL00-95, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the additional information and facts CARE is attempting to submit here, or has attempted to submit in prior filings, like the facts raised in CARE’s case against IEPA, and California Parties, including evidence of violations of law, CARE’s requests for appropriate relief along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims, motions, submissions, and/or requests for relief.

On November 26, 2001 CARE petitions to intervene and protests the application of Blythe Energy, LLC for Commission Determination of Exempt Wholesale Generator Status.
CARE protests (objects to) the November 14, 2001 filing of Notice of Application for Commission Determination of Exempt Wholesale Generator Status by Blythe Energy, LLC (the Applicant), purportedly in compliance with a determination of exempt wholesale generator status pursuant to Part 365 of the Commission's regulations. Applicant states, “ that it is a Delaware limited liability, company engaged directly and exclusively in the business of developing and operating an approximately 520 MW generating facility located in Blythe, California.  Electric energy produced by the facility will be sold at wholesale or at retail exclusively to foreign consumers.”

In typical fashion the FERC denied (and/or ignored) the facts raised in CARE’s petition for intervention and allowed the resulting civil rights, and criminal violations to continue unabated, while actually encouraging the practice of “megawatt laundering” in and out of Mexico through FERC’s implicit consent of in the Commission’s Determination of Exempt Wholesale Generator Status for Blythe Energy, LLC.


On December 10, 2001 CARE submitted (under Production of Document) a letter incorporating an independent report by the Latino Issues Forum titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy to provide FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color.

CARE has notified you of the economic turmoil resulting from the so-called “energy crises” at the state, national, and international level and the resulting plethora of power plants being sited in California’s communities-of-color. CARE is a party in intervention in the Federal Energy Regulatory Commission (“FERC) docket EL00-95 et.al. (San Diego Gas & Electric Company v. Sellers of Energy and Ancillary Services, 95 FERC 61,418).  As a party to these proceedings CARE has provided FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color. CARE herein provides substantial corroborative evidence of the California Parties acting in concert with IEPA to discriminate with intent in the form of the attached November 2001 Report of the Latino Issues Forum titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy. CARE herein provides a copy of the report and additionally includes the resume of one of its authors Torri Estrada. CARE will provide additional resumes and individual declarations of their professional qualification and experiences from the authors of this report in the near future to further corroborate their qualifications as expert witnesses in the preparation of this report.

In typical fashion the FERC ignored the facts raised in CARE’s production of document, apparently maintaining itself exempt from the requirement of Title VI of the Civil Rights Act and 10CFR1040 to investigate charges of discrimination by the California Parties. CARE notes here that the FERC has failed to make the connection between illegal and fraudulent market practices by generators and illegal and fraudulent practices by generators in seeking approval of the siting, construction and development of new generation assets, due to undue bias on the part of the Commission, holding that the development of new generation assets on expedited basis is the only and necessary cure to resolving the crisis. 

On December 26, 2001 CARE requested FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertained to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order, an appropriate investigation which included a careful and thorough analysis of which generators are getting rid of which assets, what effect this would have on their ability to satisfy a refund award and how large the "escrowed" amount should be.

CARE hereby respectfully demands that by way of rehearing or any other reasonably effective procedural device, the FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertains to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order.

On February 13, 2002 FERC issued its Order directing staff investigation (i.e. a Fact-Finding Investigation of Potential Manipulation of Electric and Natural Gas Prices by Enron and other generators) under PA02-2. In typical fashion, the FERC failed to acknowledge or recognize CARE’s original request for investigation submitted 12-26-01 to FERC under docket EL00-95 et.al.


On January 1, 2002 CARE filed its request for rehearing under EL00-95 et.al, (“December, 19, 2001 Order”).

With sincere apologies and gratitude for your patience with CARE and the members of the general public CARE exclusively represents, CARE is compelled to respectfully demand rehearing or other procedural device to reconsider and modify the FERC's position in regards to CARE’s complaints EL01-2   and EL01-65, and its participation as a lay member of the public in these complex and uncertain proceedings regarding California’s and the Western United States’ Energy Markets as an Intervener in Docket EL00-95 et.al. CARE contends the Commission is mistaken in several of the findings of its December 19, 2001 Order. Specifically CARE is concerned and objects to your findings regarding CARE and other members of the public’s meaningful and informed public participation in your administrative proceedings. You are mistaken in your repeated finding in CARE’s case that “whether the alleged violations warrant the initiation of DOJ investigation is clearly not within the Commission's jurisdiction”. FERC is mandated to consider this matter under 10CFR1040. Your inability to recognize and incorporate the information CARE and other members of the lay public have provided you resulted in significant and continuous violations of civil rights in communities-of-color throughout California. CARE wishes to further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order.

In response to CARE’s request to “further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order” FERC demonstrated its prejudice towards CARE and the members of the lay-public CARE exclusively represents finding that the “Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation, and will not reconsider the issue”, “CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing”, while at the same time, “the Commission will not consider CARE's arguments, in the alternative, as a new complaint.”  

On March 24, 2002 CARE filed its procedural motion for consolidation of its complaint dockets EL01-2 and EL01-65, along with the California Parties’ March 20, 2002 complaint in docket EL02-71, and the Commission’s Investigation in docket PA02-2, into the San Diego Gas and Electric complaint under docket EL00-95.

CARE requests Consolidation of docket EL02-71, a Complaint filed by the State of California on 03-20-02, with the FERC dockets unit.  Of particular note is that,

[t]he Attorney General alleges that generators and marketers selling power into markets operated by the California Independent System Operator and California Power Exchange have failed to file their rates as required by section 205(c) of the Federal Power Act (16 U.S.C. § 824d(c)) and numerous Commission orders requiring them to file transaction-specific information about their sales and purchases at market-based rates.

The subject matter of this complaint is based on essentially the same, or very similar, facts and legal theories we previously presented in Docket EL00-95.   In addition, the most pertinent fa[cts] and theories were made in numerous letters CARE wrote to the office of the Attorney General (AG).  This included our California False Claims Act complaint to the AG.  Complaint EL02-71 provides corroborative evidence supporting CARE’s assertions and comments in Dockets EL01-2 and EL01-65.  The same is true for the motions, demands or comments CARE has made which are currently under consideration or rehearing by the FERC in Docket EL00-95.

To date the FERC has failed to respond to CARE’s motion for consolidation. The California Parties, Duke Energy, Reliant Energy, and the Cogeneration Association subsequently filed opposition to CARE’s motion.


On March 18, 2002 CARE filed its Answer to Response of Competitive Supplier Group, Duke Energy, and the California Parties, On Consolidation.

CARE never asked for an immediate hearing.  We did not propose a specific date for public meetings in San Francisco.  Nor did we rule out preliminary proceedings on matters pertinent to energy crisis events occurring since 01-01-00.  Consolidation and preliminary meetings to get the lay of the land, so to speak, are not merely necessary.  They are absolutely essential to give the public a comprehensive view of what has taken place in the very recent past, what is going on right now, and what's coming up next.  Without the comprehensive, consolidated approach we are proposing the public has no chance at all to become well informed enough to intelligently and meaningfully participate in this ongoing governmental process of unprecedented significance and magnitude.  The public has no chance to play any kind of part, or have any kind of meaningful influence.  

This is particularly true when compounded by your ongoing refusal to even consider the subject of enabling, enhancing or protecting the public's right to associate and fairly participate in the governmental decision making process.  Again, we ask you to reconsider your position on what we've been referring to as the compensation or reimbursement of public participation costs, which would allow retention of truly independent experts to double-check (and keep honest) the myriad of experts employed by and available to other parties to these proceedings.  

CARE has been and continues to be denied access to crucial information necessary to prove our case. To salvage an opportunity for a fair hearing on our complaints in Docket EL01-2, and EL01-65, and our intervention in docket EL00-95, CARE therefore moves that these complaints be consolidated with the proceedings requiring a public hearing to be held in San Francisco California, at dates subject to FERC discretion, under the Chief Judge’s 03-20-02 Order in Docket EL00-95-045.

CARE has received no response to our request to be consolidated with the proceedings requiring a public hearing to be held in San Francisco California, at dates subject to FERC discretion. 

We cannot stress enough that the defects in your review of our complaints, requests and motions are of constitutional origin and proportion.  In addition to due process violations, CARE and the public it represents have not been afforded equal protection of the law.  The constitutional provisions violated include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals.  Once again, please be forewarned that in any future judicial or quasi-judicial proceedings, CARE, and the public for whose exclusive benefit CARE is acting, will raise these and other constitutional issues and seek appropriate relief for the constitutional violations that continue unabated and unheeded. 

Please advise CARE of what the timeline (i.e. what the statute of limitations) is for seeking judicial review of these matters. Like the general public CARE does not have adequate resources or understanding (and in light of your refusal to provide us financial assistance for our participation expenses) to retain legal and expert assistance necessary for meaningful and informed public participation. CARE is reliant on FERC to properly notify us (in writing) when we have exhausted our administrative remedies, and what the statute of limitations is to bring legal action to challenge your decisions. 

Conclusions

Thus far civil rights, anti-trust, constitutional, statutory, and criminal violations, and potentially significant impacts, and their mitigation measures, have been completely overlooked in pursuing the overwhelming goal of getting as many powerplants on line as quickly as possible at virtually any cost, including the health & safety of the predominantly people of color most directly affected. Does the FERC’s investigation and analysis contain a responsive analysis based on the evidence in the record, giving careful and thorough consideration to all potential impacts and mitigations, and the public’s constitutionally mandated right to comment and participate in the process?  The honest answers to these questions are the same. No -- because no one in a position of authority within the pertinent regulatory agencies is - or is allowed to be - seriously concerned with these matters, and those who are must keep it a secret, even if it entails compromising professional standards, or facing being dismissed.

With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible for conducting a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you.  Furthermore, we continue to disagree with the assessment, and continue to strenuously object to FERC's position that civil rights matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.  


In closing, CARE sincerely thanks the FERC, and the Chief Administrative Law Judge for patience in dealing with lay members of the general public, who, at most, can only afford a relatively small amount of competent legal guidance and representation.  We sincerely regret any inconvenience we have caused in our often-frustrating effort to participate in and lend public legitimacy to these FERC proceedings.  The inconvenience from our failure to properly follow your procedures and regulations, the complexity and technical nature of which obviously require legal and other expert assistance, is not only regrettable but serves to further point out CARE's desperate need for appropriate expert, professional and technical assistance, without which informed and meaningful public participation continues to be an empty promise and untruthful claim.
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Exhibit A

[Code of Federal Regulations]

[Title 18, Volume 1]

[Revised as of April 1, 2001]

From the U.S. Government Printing Office via GPO Access

[CITE: 18CFR385.907]

[Page 926-927]

           TITLE 18--CONSERVATION OF POWER AND WATER RESOURCES

  CHAPTER I--FEDERAL ENERGY REGULATORY COMMISSION, DEPARTMENT OF ENERGY

PART 385--RULES OF PRACTICE AND PROCEDURE--Table of Contents

             Subpart I--Commission Review of Remedial Orders

Sec. 385.907 New facts and issues (Rule 907).

    (a) Raised by the petitioner. In the answer, as provided in Rule 

906(b)(2)(ii) (new facts and issues) the petitioner may request 

permission of the presiding officer to raise new facts or issues not 

raised in prior proceedings on the contested order that:

    (1)(i) Are facts or issues that were not known and could not, with 

the exercise of due care, have been known to the petitioner at the time 

they would otherwise have been raised during the prior proceedings;

    (ii) Are facts or issues that the petitioner was unable to raise at 

the time they could have been raised during the prior proceedings 

because of unduly restrictive time limits imposed by the Secretary; or

    (iii) Are facts or issues that the petitioner was not permitted to 

raise in the prior proceedings due to erroneous adverse procedural 

rulings; and

    (2) Are necessary for a full and true disclosure of the facts.

    (b) Raised by the Secretary. In the reply under Rule 906(a)(2) 

(pleadings), the Secretary may request permission of the presiding 

officer to raise new facts or issues not raised in prior proceedings on 

the contested order that:

    (1) Are necessary to support the Secretary's case as a result of new 

facts or issues raised by the petitioner under Rule 906(b)(2)(ii) 

(pleadings) and this section; and

    (2) Are necessary for a full and true disclosure of the facts.

    (c) Raised by interveners. In the motion to intervene under Rule 

906(c)(3) (pleadings) and this section, an intervener may request 

permission of the presiding officer to raise new facts or issues not 

raised in prior proceedings on the contested order that:

    (1) If the intervener did not participate in the prior proceeding, 

meet the criteria of paragraphs (a)(1) and (a)(2) of this section; or
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    (2) If the intervener participated in the prior proceedings, are:

    (i)(A) Facts or issues that were not known and could not, with the 

exercise of due care, have been known to the intervener at the time they 

would otherwise have been raised during the prior proceedings;

    (B) Facts or issues that the intervener was unable to raise at the 

time they could have been raised during the prior proceedings because of 

unduly restrictive time limits imposed by the Secretary; or

    (C) Facts or issues that the intervener was not permitted to raise 

in the prior proceedings due to erroneous adverse procedural rulings; 

and

    (ii) Are necessary for a full and true disclosure of the facts.

    (d) Determination by the presiding officer. The presiding officer 

will determine whether to grant or deny, in whole or in part, the 

requests of the participants to raise new facts or issues and will serve 

those determinations on the participants in the proceeding.

Exhibit B

[Code of Federal Regulations]

[Title 18, Volume 1]

[Revised as of April 1, 2001]

From the U.S. Government Printing Office via GPO Access

[CITE: 18CFR385.505]

[Page 904]

           TITLE 18--CONSERVATION OF POWER AND WATER RESOURCES

  CHAPTER I--FEDERAL ENERGY REGULATORY COMMISSION, DEPARTMENT OF ENERGY

PART 385--RULES OF PRACTICE AND PROCEDURE--Table of Contents

                           Subpart E--Hearings

Sec. 385.505  Right of participants to present evidence (Rule 505).

    Consistent with the provisions of this part, a participant has the 

right to present such evidence, including rebuttal evidence, to make 

such objections and arguments, and to conduct such cross-examination, as 

may be necessary to assure true and full disclosure of the facts.

Exhibit C

[Code of Federal Regulations]

[Title 18, Volume 1]

[Revised as of April 1, 2001]

From the U.S. Government Printing Office via GPO Access

[CITE: 18CFR385.716]

[Page 920-921]

           TITLE 18--CONSERVATION OF POWER AND WATER RESOURCES

  CHAPTER I--FEDERAL ENERGY REGULATORY COMMISSION, DEPARTMENT OF ENERGY

PART 385--RULES OF PRACTICE AND PROCEDURE--Table of Contents

                          Subpart G--Decisions

Sec. 385.716  Reopening (Rule 716).

    (a) General rule. To the extent permitted by law, the presiding 

officer or the Commission may, for good cause under paragraph (c) of 

this section, reopen the evidentiary record in a proceeding for the 

purpose of taking additional evidence.

    (b) By motion. (1) Any participant may file a motion to reopen the 

record.

    (2) Any motion to reopen must set forth clearly the facts sought to 

be proven and the reasons claimed to constitute grounds for reopening.

    (3) A participant who does not file an answer to any motion to 

reopen will be deemed to have waived any objection to the motion 

provided that no other participant has raised the same objection.

    (c) By action of the presiding officer or the Commission. If the 

presiding officer or the Commission, as appropriate, has reason to 

believe that reopening of a
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proceeding is warranted by any changes in conditions of fact or of law 

or by the public interest, the record in the proceeding may be reopened 

by the presiding officer before the initial or revised initial decision 

is served or by the Commission after the initial decision or, if 

appropriate, the revised initial decision is served.

[Order 225, 47 FR 19022, May 3, 1982, as amended by Order 375, 49 FR 

21316, May 21, 1984]

Exhibit D
Requests denied on procedural grounds
CARE challenges the Commission's reasoning for denying rehearing of its earlier decision not to extend refund liability to include DWR transactions.  CARE's request is denied as an impermissible request for rehearing of an order denying rehearing. 
  Likewise, the Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation,
 and will not reconsider the issue.  Further, CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing, e.g., Baltimore Gas & Electric Company, 92 FERC ¶ 61,043 at 61,114 (2000), and may reject evidence proffered for the first time on rehearing, e.g., Philadelphia Electric Company, 58 FERC ¶ 61,060 at 61,133 & n. 4 (1992).  Further, the Commission will not consider CARE's arguments, in the alternative, as a new complaint.  See Yankee Atomic Electric Company, 60 FERC ¶ 61,316 at 62,096-97 n. 19 (1992) (and cases cited therein).

 CARE argues on rehearing that the Commission erred when it denied CARE's motion to cancel or suspend the California Department of Water Resources' (DWR's) long-term energy contracts and associated rate schedules on the basis that they were not properly filed by the DWR pursuant to the Federal Power Act (FPA).
  It states that the December 19 order did not address CARE's argument that the DWR failed to provide notice and opportunity to comment prior to the commencement of service under the DWR contracts, as required by section 205(c) of the FPA, 16 U.S.C. § 824d(c) (1994).  

Commission Response

The Commission denies CARE's request for rehearing of this issue.  Generally, under section 205(c) of the FPA and the Commission's regulations implementing that section, 18 C.F.R. § 35.1 (2001), it is the public utility offering a product or service, and not the customer (in this case, the DWR) that is required to make a rate filing.  However, the Commission does not require power marketers that do not own generation assets to file short or long-term service agreements with the Commission.  Rather, to satisfy the requirements of section 205(c), the Commission requires marketers with market-based rates to have on file with the Commission a market-based rate tariff.  The Commission also requires them to submit quarterly reports for all transactions undertaken pursuant to their market-based rate tariffs during the prior quarter to evaluate the reasonableness of the charges and to provide for ongoing monitoring of the marketer's ability to exercise market power.
  Thus, CARE has not provided any basis to direct the cancellation or suspension of the DWR's long-term contracts.

Complaints

CARE seeks rehearing of the Commission's denial of CARE's request for compensation for expenses associated with its participation in this proceeding.
  CARE renews its claim that it is entitled to such assistance pursuant to section 319 of the FPA, 16 U.S.C. § 825q-1 (1994), which authorizes certain assistance to the public.  It claims that it is the only intervener representing the general public exclusively, and that meaningful participation by the general public is only possible with such funding.

In addition, CARE contends that the December 19 order did not initiate an investigation in response to CARE's allegations
 that the Governor of California, IEPA and other California Parties violated the California Environmental Quality Act, the National Environmental Policy Act
, the Endangered Species Act, the separation of powers doctrine, and other laws and regulations.  It claims that these persons and entities are responsible for the promulgation and/or implementation of regulations and procedures that exclude meaningful public participation in the siting, construction and operation of generation units.  CARE argues that market conditions did not justify the streamlining of the review process to expedite the construction of new generation.

Commission Response
The Commission denies rehearing with regard to CARE's request for administrative aid.  As explained in the December 19 order, Congress authorized funding pursuant to section 319 of the FPA through fiscal year 1981 and has not renewed the funding since that time.  Moreover, even if funding were available, the public interest is meaningfully represented by Commission staff and state agencies. Further, granting CARE's request would be pointless given the Commission's lack of jurisdiction over certain aspects of its complaint, and abundant representation by other parties regarding CARE's other issues.

With regard to the request for investigation, CARE has failed to state a claim subject to redress by the Commission.  CARE raises matters beyond the Commission's jurisdiction.  Moreover, the Commission has discretion regarding the allocation of its resources for investigations, and in this instance we conclude that our resources are better allocated elsewhere.

Exhibit E

A. The Big Picture

1. “Inc-ing” Load Into The Real Time Market

One of the most fundamental strategies used by traders is referred to as “inc-ing’ load into the real time market” According to one trader, this is the ‘oldest trick in the book’ and, according to several of the traders, it is now being used by other market participants.

Market participants that increase their generation in response to instructions (“instructed deviation”) from the ISO are paid the “inc” price. Market participants that increase their generation without an instruction from the ISO (an “uninstructed deviation”) are paid the ex post “dec” price. In the real-time, the ISO issued instruction and publishes ex post prices at ten-minute intervals.

“Inc-ing load’ into the real-time market” is a strategy that enables Enron to send excess generation to the imbalance energy market as an uninstructed deviation. To participate in the imbalance energy market it is necessary to have at least 1MW of load. The reason for this is that a generator cannot schedule energy onto the grid without having a corresponding load. The ISO requires scheduling coordinators to submit balanced schedules; i.e., generation must equal load. So, if load must equals generation, how can Enron end up with excess generation in the real-time market?

The answer is to artificially increase (“inc”) the load on the schedule submitted to the ISO. Then, in real-time, Enron sends the generation it scheduled, but does not take as much load as scheduled. The ISO’s meters record that Enron did not draw as much load, leaving it with an excess amount of generation. The ISO gives Enron credit for the excess generation and pays Enron the dec price multiplied by the number of excess megawatts

The traders are able to anticipate when the dec price will be favorable by comparing the ISO’s forecasts with their own. When the traders believe the ISO’s forecast underestimates the expected load, they will inc load into the real-time market because they know that the market will be short, causing a favorable movement in real-time ex post prices. Of course, the much criticized strategy of California’s investor-owned utilities (“IOUs”) of underscheduling load in the day-ahead market has contributed to the real-time market being short. The traders have learned to build such underscheduling into their models, as well.

Two other point bear mentioning. Although Enron may have been the first to use this strategy, others have picked up on it, too. I am told this can be shown by looking at the ISO’s real-time metering, which shows that an excess amount of generation, over and above Enron’s contribution, is making it to the imbalance market as an uninstructed deviation. Second, Enron has performed this service for certain other customers for which it acts as scheduling coordinator. The customers using this service are companies such as Powerex and Puget Sound Energy (“PSE”), that have generation to sell, but no native California load. Because Enron has native California load through EES, it is able to submit a schedule incorporation the generation of a generator like Powerex or PSE and balance the schedule with “dummied-up” load from EES.

2. Relieving Congestion

The second strategy used by Enron’s traders is to relieve system-wide congestion in the real-time market, which congestion was created by Enron’s traders in the PX’s Day Ahead Market. In order to relieve transmission congestion (i.e., the energy scheduled for delivery exceeds capacity of the transmission path), the ISO makes payment to parties that either schedule transmission in the opposite direction (“counterflow payments”) or that simply reduce their generation load schedule.

Many of the strategies used by the traders involve structuring trades so that Enron gets paid the congestion charge. Because the congestion charges have been as high as $750/MW, it can be profitable to sell power at a loss simply to be able to collect the congestion payment.

B. Representative Trading Strategies

The strategies listed below are examples of actual strategies used by traders, many of which utilize the two basic principals described above. In some cases, the strategies are identified by nicknames that traders have assigned to them. In some cases, i.e., “Fat Boy,” Enron’s traders have used these nicknames with traders from other companies to identify these strategies.

1. Export of California Power

a. As a result of the price caps in the PX and ISO (currently $250), Enron has been able to take advantage of arbitrage opportunities by buying energy at the PX for export outside California. For example, yesterday (December 5, 2000), prices at Mid-C peaked at $1200, while California was capped at $250. Thus, traders could buy power at $250 and sell at $1200.

b. This strategy appears not to present any problems, other than a public relations risk arising from the fact that such exports may have contributed to declaration of a Stage 2 Emergency yesterday.

2. “Non-firm Export”

a. The goal is to be paid for sending energy in the opposite direction as the constrained path (counterflow payment). Under ISO’s tariff, scheduling coordinators that schedule energy in the opposite direction of the congestion on a constrained path get paid the congestion charges, which are charged to the scheduling coordinators scheduling energy in the direction of the constraint. At times, the value of the congestion payments can be greater than the value of the energy itself.

b. This strategy is accomplished by scheduling non-firm energy by delivery from SP-15 or NP-15 to a control area outside California. The energy must be scheduled three hours before delivery. After two hours, Enron gets paid the counterflow charges. A trader then cuts the non-firm power. Once the non-firm power is cut, the congestion resumes.

c. The ISO posted a notice in early August prohibiting this practice. Enron’s traders stopped the practice immediately following the ISO’s posting.

d. The ISO objected to the fact that the generators were cutting the non-firm energy. The ISO would not object to this transaction if the energy was eventually exported.

4. “Get Shorty”

a. Under this strategy, Enron sells ancillary services in the Day-ahead market.

b. Then, the next day, in the real-time market, a trader “zeros out” the ancillary services, i.e., cancels the commitment and buys ancillary services in the real-time market to cover its position.

c. The profit is made by shorting the ancillary services, i.e., sell high and buy back at a lower price.]

d. One concern here is that traders are applying this strategy without have the ancillary services on standby. The traders are careful, however, to be sure to buy services right at 9:00 a.m. so that Enron is not actually called upon to provide ancillary services. However, once, by accident, a trader inadvertently failed to cover, and the ISO called on those ancillary services. 

e. This strategy might be characterized as “paper trading”, because the seller does not actually have ancillary services to sell. FERC recently denied Morgan Stanley’s request to paper trade in the New York ISO. 

The ISO tariff does provide for situations where a scheduling coordinator sells ancillary services in the day ahead market, and then reduces then in the day-of market. Under these circumstances, the tariff simply requires that the scheduling coordinator replace the capacity in the hour-ahead market. ISO Tariff, SBP 5.3, Buy Back of Ancillary Services.

f. The ISO tariff requires that schedules and bids for ancillary services identify the specific generating unit or system unit, or in the case of external imports, the selling entity. As a consequence, in order to short the ancillary services it is necessary to submit false information that purports to identify the source of the ancillary service.

5. “Wheel Out”

a. This strategy is used when the interties are set to zero, i.e., completely constrained.

b. First, knowing the intertie is completely constrained; Enron schedules a transmission flow through the system. By doing so, Enron earns the congestion charge. Second, because the line capacity is set to “0”, the traders know that any power scheduled to go through the inter-tie will, in fact be cut. Therefore Enron earns the congestion counterflow payment without having to actually send energy through the intertie.

c. As a rule, the traders have learned that money can be made through congestion charges when a transmission line is out of service because the ISO will never schedule an energy delivery because the intertie is constrained.

6. “Fat Boy”

5. This strategy is described above in section A (1).

7. “Ricochet”

a. Enron buys energy from the PX in the Day Of market, and schedules it for export. The energy is sent out of California to another party, which charges a small fee per MW, and then Enron buys it back to sell the energy to the ISO real-time market.

b. The effect of this strategy on the market prices and supply is complex. First, it is clear that Enron’s intent under this strategy is solely to arbitrage the spread between the PX and ISO, and not to serve load or meet contractual obligations. Second, Ricochet may increase the Market Clearing Price by increasing the demand for energy. Third, Ricochet appears to have a neutral, effect on supply, because it is returning the exported energy as import. Fourth, the parties that pay Enron for supplying energy to the real time ex post markets are parties that underscheduled, or underestimated their load, i.e., the IOUs.

Exhibit F

LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals. The blackouts left more than 100,000 businesses and residential customers in the dark for parts of two days, trapped people in elevators and shut down some offices of high-tech companies such as Cisco Systems and Apple Computer, as well as chipmaking plants, costing millions of dollars in lost revenue. 

The traders said that Enron's former president, Jeff Skilling, pushed them to "trade aggressively" in California and to do whatever was necessary to take advantage of the state's wholesale market to boost the price of Enron's stock (ENRNQ: news, chart, profile). 

"Skilling would say, 'if you can't do that then you need to find a job at another company,'" said one former senior Enron trader, who requested anonymity because of concerns about potential investigations. "He said we should go trade pork bellies if we can't be aggressive." 

The traders also said that Enron's retail unit, Enron Energy Services, or EES, used the fear created by the blackouts to push large California businesses into more than $1 billion in long-term energy contracts.

The disclosures brought a harsh response from California Gov. Gray Davis, who said in an interview with CBS MarketWatch.com that Enron should be prosecuted for its actions.

"Someone at Enron should go to jail," Davis said. "Purposely putting people's lives in jeopardy in the name of greed is inexcusable."

The disclosures come as Congress turns up the heat on Enron and the energy industry over their involvement in the California electricity crisis of 2000 and 2001. Senate Democrats on Wednesday said they would ask Army Secretary Thomas White, who was vice chairman of EES during the energy crisis, to testify about the unit's role. See full story.

The senior traders, all of whom requested anonymity, now work at other energy companies including Duke Energy (DUK: news, chart, profile), Reliant Energy (REI: news, chart, profile), Dynegy (DYN: news, chart, profile), Williams Cos. (WMB: news, chart, profile) and UBS Warburg (UBS: news, chart, profile). Warburg won Enron's trading unit in an auction earlier this year. 

The traders said they agreed to speak after another former Enron employee, David Fabian, wrote a letter to California Sen. Barbara Boxer in February saying he overheard traders talk about manipulating California's power market during 2000. 

The allegations Fabian made in his letter to Boxer in February matched details in internal Enron memos released last week by the Federal Energy Regulatory Commission. The memos -- written in December 2000 -- describe how Enron traders could reap enormous profits for the company by exploiting loopholes in California's flawed electricity market.

Skilling was named chief executive of Enron one week after company attorneys wrote a Dec. 6, 2000 memo describing the now famous "Death Star," "Ricochet," and "Fat Boy" trading strategies. 

In an interview with several news organizations at the time, Skilling said Enron would be in an even stronger position in 2001 because of its "abundant" supplies of power and gas. But he said questions raised by other energy companies about California's ability to pay for power could result in Enron limiting its sales to the state. 

"As the (utilities') credit exposure gets too high, we will limit the amount of power we deliver into California," Skilling said at the time. "Eventually, the state is going to have to provide these companies with the credit support from somewhere to support their purchases."

A spokeswoman for Skilling would not comment for this story. A spokesman for Enron also declined comment. Enron has consistently maintained that its trading strategies didn't violate any laws. 

Phantom congestion

The traders and former traders, who traded electricity in the spot and forward markets, have retained lawyers in the event that the U.S. Department of Justice or congressional committees investigating Enron's role in California's power crisis subpoena them.

Fabian said in his Feb. 6 letter to Boxer that "There is a single connection between Northern and Southern California power grids. I heard that Enron traders purposely overbooked that line then caused others to need it, which allowed Enron to price gouge at will."

Gregg Fishman, spokesman for the California Independent System Operator, the state agency that manages the power grid, called the practice "phantom congestion," a reference made in the internal Enron memos released last week. "Phantom congestion" means power is being sent over a transmission line by the party holding the transmission rights simply to force others to pay more to use the line, according to Fishman. 

The traders said Enron held the transmission rights on Path 26, a key transmission line connecting Northern California to Central California and also connecting to Path 15, a major bottleneck grid pathway in Northern California.

In fact, the dozen traders said they began manipulating California's power grid beginning in February 2000 and continued until the spring of 2001. The traders said the practices they engaged in resulted in two days of rolling blackouts in Northern California in the summer of 2000. 

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. 

"What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof." 

Enron was paid tens of millions of dollars in 2000 by the ISO to free up the congested line in order to allow electricity to be sent to Northern California, the traders said. 

The traders said this was one of the ways Enron allegedly manipulated the price of power in California and continued to do so until mid-2001, when power prices sharply declined. 

Gary Stern, the director of market monitoring for Southern California Edison (EIX: news, chart, profile), said he has long suspected that Enron manipulated power flows in the state to reap enormous profits.

"In February 2000, Enron acquired the 1,000 megawatts of the 1,600 megawatts of available transmission capacity on Path 26 from north to south in an ISO-run auction," Stern said. "SCE and my group had argued for position limitations so that no party could acquire so much" capacity as to be able to manipulate the market. The ISO board refused, however.

Enron paid a modest price for the transmission capacity because it was a new transmission path with no pricing history, he said. "After Enron acquired the capacity, we began seeing significant levels of congestion in the day-ahead market on that path and the congestion revenues accumulating for Enron began to mount. We estimated that in the first six months of 2000 Enron profited $30 million to $50 million on Path 26 by buying the firm transmission right at a low price then receiving the revenue from high levels of transmission congestion. It appears that the congestion was, in part, created by Enron's own traders." 

Information available from the ISO shows that congestion revenues on Path 15 and 26 within the first six months of 2000 increased tenfold, from about $20 a megawatt-hour to more than $200. But there is no evidence that an increase in electricity consumption in California is the reason for the transmission line congestion, according to the ISO. 

"The number of hours congested decreased on most paths in 2001, compared to 2000, with the exception of Path 26," according to a January 2002 report from the grid operator's department of market analysis. 

Joe Wagner, a former Enron power trader said he is "sure Enron did use the market rules to their advantage in California" but he believes the state's troubled power market also played a part in exacerbating the crisis. 

"Enron found legal ways to make money given the market rules that were in place and these strategies probably did influence prices somewhat," Wagner said. "Enron did game the transmission rights market, but so did many other companies. Enron sent a letter to the state of California in 2000 telling them the market was flawed. Enron offered to help the state set up a good market. This letter was sent out to all Houston Enron employees so they could see that we had nothing to do with the crisis."

New business

The former Enron traders said skyrocketing power prices enabled Enron Energy Services to sign contracts with large businesses whose owners feared they would be hit with expensive electricity bills. The crisis in California also helped the retail unit sign contracts with large businesses in other states because business executives feared deregulation of the electricity markets there would result in a California-like crisis.

"This was like the perfect storm," said former EES executive Steve Barth. "First, our traders are able to buy power for $250 in California and sell it to Arizona for $1,200 and then resell it to California for five times that. Then EES was able to go to these large companies and say 'sign a 10-year contract with us and we'll save you millions.'" 

During the height of the crisis, EES signed more than $1 billion in long-term energy deals with companies such as Compaq Computer Corp., Starwood Hotels & Resorts, Rich Products Corp. and Prudential Insurance of America, all of which have operations in California.

Army Secretary Thomas White was vice chairman of EES during the time of California's power crisis. 

Barth said White got EES' sales team to take advantage of the California crisis by offering large businesses a break on their electricity bills if they would sign lucrative deals with EES. 

"Thomas White told us the California electricity crisis was our chance to turn EES into a profitable unit of Enron," Barth said. "He said the energy crisis in California would put EES on the map." 

A spokesman for the Pentagon said White has cooperated with all official inquiries into the Enron situation and that he has consistently maintained that EES was not engaged in any "shenanigans."

The Enron traders said their competitors at other rival energy companies learned of their tricks through word of mouth at local bars in Houston and soon everyone was buying power in California for $250 and selling to Nevada or Washington for $1,200.
Exhibit G

Power trader admits to profiting from crisis

Posted on Thu, May. 30, 2002   

By the Mercury News

A Canadian energy merchant Wednesday admitted using two of the trading schemes described in a memo from disgraced power marketer Enron that state officials say proves market manipulation caused California's electricity crisis.

The admission by TransAlta Energy Marketing, Canada's largest unregulated power trader, came in response to an order by the U.S. Federal Energy Regulatory Commission for 150 companies to admit or deny using the schemes described by now-bankrupt Enron.

TransAlta admitted using an ``export of California power'' strategy to skirt the state's price caps by selling to out-of-state buyers for a profit. The company also acknowledged using the ``megawatt laundering'' strategy that Enron traders called ``ricochet'' to export California power and sell it back when shortages commanded higher prices.

Company spokeswoman Nadine Walz said the strategies accounted for just 0.06 percent of TransAlta's total energy transactions and that the company did nothing wrong.

``We are a small player in all of this,'' Walz said. ``We operated aboveboard in all of our trading practices. We broke no laws, rules or regulations in our California trading practices.''

California Gov. Gray Davis said the admission is further proof that energy traders defrauded state ratepayers and urged federal regulators to order refunds.

``It seems that everyone and their brother was gaming California's market -- even the Canadians were in on the act,'' Davis said. ``This is one more compelling reason for FERC to act immediately to return $8.9 billion to the people of California.''
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�E.g., Northern Natural Gas Company, 80 FERC ¶ 61,148 at 61,587 (1997). 


�See December 19 order, 97 FERC at 62,236.


� 99 FERC¶ 61, 160 May 15, 2002 Order in EL00-95 at page 8.





� FERC does have authority to issue civil penalties and actions subjecting persons to civil penalties under (Rule 1503) (a) The actions that subject persons to civil penalties are violations of:


    (1) Any rule or regulation issued under Part I of the Federal Power Act;


    (2) Any term or condition of a license or permit issued under Part I of the Federal Power Act or an exemption issued from any provision of Part I of the Federal Power Act;


    (3) Any compliance order issued under section 31(a) of the Federal Power Act; or


    (4) Any requirement of Part I of the Federal Power Act.


Additionally, under (Rule 1502), persons subject to civil penalties are:


    (a) Any licensee or permittee under the Federal Power Act, or exemptee from any requirement of Part I of the Federal Power Act, may be subject to civil penalties; and


    (b) Any person who must have a license under, or exemption from, the Federal Power Act, but does not, may be subject to civil penalties.





� TITLE 5,PART I, CHAPTER 5, SUBCHAPTER II, Sec. 559. - Effect on other laws; effect of subsequent statute: This subchapter, chapter 7, and sections 1305, 3105, 3344, 4301(2)(E), 5372, and 7521 of this title, and the provisions of section 5335(a)(B) of this title that relate to administrative law judges, do not limit or repeal additional requirements imposed by statute or otherwise recognized by law. Except as otherwise required by law, requirements or privileges relating to evidence or procedure, apply equally to agencies and persons. Each agency is granted the authority necessary to comply with the requirements of this subchapter through the issuance of rules or otherwise. Subsequent statute may not be held to supersede or modify this subchapter, chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of this title, or the provisions of section 5335(a)(B) of this title that relate to administrative law judges, except to the extent that it does so expressly.
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� Starting with San Diego Gas & Electric Company, et al., 93 FERC 61,294 (2000) ("December 15 Order").
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� Enron linked to California blackouts, Traders said manipulation began energy crisis by Jason Leopold May 16, 2002 LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals.





� FERC RIMS Submittal 20010417-0051
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� FERC RIMS Submittal 20010907-5005


� IEPA members include those members of an unlawful “trust” identified in Exhibit C of CARE’s original FERC complaint in docket EL01-2.  These power suppliers specifically include Duke Energy, CalEnergy, Enron, Calpine, Dynegy, Reliant, and Mirant (formally known as Southern Company).





� This is the subject of CARE’s original complaint in FERC docket number EL01-2.





�  See FERC RIMS Submittal 20001010-0051 at � HYPERLINK "http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286" ��http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286� 
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� See FERC RIMS Submittal 20001208-5003 & RIMS Submittal 20001208-5004.





� See FERC RIMS Submittal 20010118-0030.


� FERC RIMS Submittal 20010327-0228


� FERC RIMS Submittal 20010417-0051





� This is the subject of CARE’s complaint EL01-2 submitted to the FERC October 6, 2000.


� FERC RIMS Submittal 20010709-5007


�E.g., Northern Natural Gas Company, 80 FERC ¶ 61,148 at 61,587 (1997). 


�See December 19 order, 97 FERC at 62,236.


� See 99 FERC ¶ 61,160 May 15, 2002 Order in EL00-95 at page 8.





�Id., 97 FERC at 61,196.


�E.g., PacifiCorp Power Marketing, Inc., 74 FERC ¶ 61,139 at 61,496 (1996).  


� See 99 FERC ¶ 61,160 May 15, 2002 Order in EL00-95 at page 19.





� Id., 97 FERC at 62,236.


� See November 13, 2001 filing, "CARE's Case Against Independent Energy Producers Association ("IEPA"), and California Parties," Docket No. EL00-95-045, et.al.


� Under 18CFR380.1 The regulations in this part implement the Federal Energy Regulatory Commission's procedures under the National Environmental Policy Act of 1969. The Commission will comply with the regulations of the Council on Environmental Quality except where those regulations are inconsistent with the statutory requirements of the Commission.





� 99 FERC ¶ 61,160 May 15, 2002 Order in EL00-95 at page 34.
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