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REQUEST FOR ADMINISTRATIVE LAW JUDGE ASSISTANCE, MOTION OF CALIFORNIANS FOR RENEWABLE ENERGY, INC. (CARE) TO COMPEL

DATA RESPONSES OF BUYERS AND SELLERS OF ENERGY AND ANCILLARY SERVICES INTO MARKETS OPERATED BY THE CALIFORNIA INDEPENDENT SYSTEM OPERATOR CORPORATION AND THE CALIFORNIA POWER EXCHANGE
Pursuant to Rule 212 of the Commission’s Rule of Practices and Procedure (18 C.F.R. 385.212) CAlifornians for Renewable Energy, Inc. (CARE), as a party Intervener un-represented by legal counsel with economic hardship
, requests the assistance of the Administrative Law Judge (ALJ) to conduct discovery for the purpose of obtaining evidence of market manipulation by various sellers and there counter parties as buyers of energy and ancillary services into the markets operated by the California Independent System Operator Corporation (CAISO) and the California Power Exchange (CAPX) during the time period January 1, 2000 through June 31, 2001. Buyers and sellers have failed to respond or provide the information described in CARE’s November 25 data requests to Buyers and Sellers of Energy and Ancillary Services Into Markets Operated by the California Independent System Operator Corporation and the California Power Exchange, and the errata thereto, which were posted to the email Listserv established in the above-captioned docket on November 25 and November 26, 2002, respectively, to assist in our analysis allowed in the Commission’s November 20, 2002 Order “to conduct discovery and review the material and submit directly to the Commission additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.”
 Rule 402 of the Commission's Rules of Practice and Procedure, 18 C.F.R. § 385.402 (2002), permits the discovery of any non-privileged matter relevant to the subject matter of the pending proceeding or reasonably calculated to lead to the discovery of admissible evidence.

CAlifornians for Renewable Energy, Inc. (CARE) is a non-profit public benefit corporation organized under the laws of California in 1999 recognized as a tax-exempt under §501 (c)(3) of the US Tax Code for the purpose of educating the public about, and encouraging public agencies to consider, alternative forms of renewable energy as a means of avoiding (1) dependence on declining supplies of fossil fuels and (2) the harmful air emissions their use occasions.  CARE and its members are vitally interested in securing and assisting in the FERC’s investigation into any “additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.”
 CARE seeks here to insure in the public’s interest that all the evidence in this case is properly considered necessary to assure true and full disclosure of the facts in this case, including CARE’s data requests on such. 

The State of California, ex rel. Bill Lockyer, Attorney General, the California Electricity Oversight Board, the Public Utilities Commission of the State of California, Pacific Gas and Electric Company, and Southern California Edison Company are collectively called the “California Parties”, who purportedly represent the interests of the people of the state of California. The California Parties have acted as both Buyers and Sellers of energy and ancillary services, in this capacity our data requests apply to them as well. Irrespective of the California Parties substantial resources to participate fully in these proceedings the administrative records in this proceedings evinces the fact that the California Parties’ have represented the interest’s of the Investor Owned Utilities PG&E and SCE, which does not necessarily represent the interest’s of California’s consumers and ratepayers. To date the ratepayers of California have born the full burden of the natural gas and energy market’s manipulation through increased retail rates that must remain at an unjust and unreasonable level over decades to cover the costs of new long term bonded indebtedness. The other Parties
 to the proceedings represent various Sellers acting individually or collectively, including both private merchant generators and those that are publicly owned, all, which provided energy and ancillary services into the markets operated by the CAISO and the CAPX during the time period in question, all having substantial resources to participate fully in these proceedings. CARE is the only Party representing solely the interests of California consumers and ratepayers, yet we lack the resources, to participate fully, and this therefore prevents our meaningful and informed public participation, and denies our constitutional rights to due process in these proceedings.

REQUEST FOR ADMINISTRATIVE LAW JUDGE ASSISTANCE

Your Honor, CARE does not have adequate resources to retain legal counsel and other expert assistance necessary to ensure even a modicum of meaningful and informed public participation, or due process as a Party participant. Without such resources we have depended on the “charity” of other Parties participating in these and other proceedings to provide us a template for the form of our data requests. At the December 9, 2002 Discovery conference-call sponsored by Lawrence G. Acker representing the Competitive Supplier Group (CSG)
 the CAPX informed CARE that we would be required to pay the cost of production of the copying of approximately three boxes full of responsive documents to the California Parties’ first and second set of data requests. CARE has requested to receive its documents via electronic means (i.e., e-mail, ListServ, CD, and /or floppy disk) and does not have sufficient resources to pay the cost of production of copies of all the Party’s (including the CAPX’s) data request responsive documents, and therefore requests your assistance in receiving a copy of these responsive documents by appropriate means. To require CARE to pay for production of copies of responses to data requests creates an insurmountable economic burden for CARE which precludes our meaningful and informed public participation in these proceedings and violates our due process rights as a Party, as such. CARE was authorized to serve its documents on the Parties via the ListServ by Judge Birchman under docket EL00-95-045, and if this is not the case here please inform us so immediately. 

 We have also been informed by your staff that your rules do not allow our participation via teleconferencing services in your scheduled December 11, 2002 Discovery conference in these proceedings. We do not have adequate resources to travel to the Washington DC to attend this conference. We respectfully object to such as unduly burdensome on our meaningful and informed public participation and due process rights in these proceedings, and request your reconsideration of such rule in a case such as ours where there is an economic hardship. 

We have no meaningful way of determining whether or not our data requests are within the scope of the Commission's November 20, 2002 "Order On Motion For Discovery Order" ("Discovery Order") or as the buyers and sellers who responded objecting to our requests as apparently not relevant to the issues under investigation.  We request your assistance in determining whether any or part of our November 25 data requests and November 26, 2002 errata thereto may be subject to your order to compel their production. 

MOTION OF CARE TO COMPEL DATA RESPONSES OF BUYERS AND SELLERS OF ENERGY AND ANCILLARY SERVICES INTO MARKETS OPERATED BY THE CAISO AND CAPX

The so-called “Jurisdictional Sellers” known as the Competitive Supplier Group (“CSG”), including Avista Corporation, Avista Energy, Inc., BP Energy Company; Coral Power, L.L.C., Constellation Power Source, Inc., Exelon Corporation, IDACORP Energy L.P., TransAlta Energy Marketing (California) Inc. and TransAlta Energy Marketing (U.S.) Inc., Tractabel Energy Marketing. Inc., PG&E Energy Trading - Power, LP, Portland General Electric Company, Puget Sound Energy, Inc., Public Service Company of Colorado, Powerex Corp., PPL EnergyPlus, LLC, and PPL Montana, LLC, Sempra Energy Trading Corp. (SET), Williams Energy Marketing & Trading Company (“Williams”), Mirant Americas Energy Marketing, LP (“Mirant”), Mirant California, LLC (“Mirant California”), Mirant Delta, LLC (“Mirant Delta”), and Mirant Potrero, LLC (“Mirant Potrero”) (collectively, “Mirant”), Calpine Energy Services, L.P., (“Calpine”), Enron Power Markets, Inc. (“Enron”), El Paso Merchant Energy, L.P. (“EPME”), AES Placerita Inc. (“AES”), Puget Sound Energy (“Puget”), Constellation NewEnergy, Inc. (“NewEnergy”), PacifiCorp Power Marketing, Inc. (“PPM”), of Dynegy Power Marketing, Inc., El Segundo Power LLC, Long Beach Generation LLC, Cabrillo Power I LLC, Cabrillo Power II LLC, and Dynegy Power Services, Inc. (jointly, "Dynegy"), all filed timely objections to CARE’s November 25 data requests and November 26, 2002 errata thereto.
 The so-called  “Non-jurisdictional Sellers”, the Sacramento Municipal Utility District (“SMUD”), the Salt River Project Agricultural Improvement and Power District (“SRP”), the Western Area Power Administration (Western), the Cities of Anaheim, Azusa, Banning, Colton, and Riverside, California (collectively known as the “Southern Cities”), Public Utility District No. 2 of Grant County, Washington (“Grant PUD”), Northern California Power Agency (“NCPA”), the City of Los Angeles Department of Water and Power (“LADWP”), the City of Pasadena, California ("Pasadena"), the Metropolitan Water District of Southern California (“Metropolitan”), the Modesto Irrigation District ("MID"), the City of Santa Clara, California, Silicon Valley Power (“SVP”), the City of Redding, California (“Redding”), and the City of Palo Alto, California (“Palo Alto”), Turlock Irrigation District (“Turlock”), and the Cities of Burbank (“Burbank”) and Glendale (“Glendale”), California, the City of Vernon, California (“Vernon”),and the Arizona Electric Power Cooperative, Inc. ("AEPCO") also filed timely objections to CARE’s November 25 data requests and November 26, 2002 errata thereto.

The California Investor Owned Utilities, San Diego Gas and Electric, and Pacific Gas and Electric have provided no response. Southern California Edison requested additional time (30 days) to incorporate the responses received from the other Parties to the California Parties’ data requests. In Order to insure the IOUs have adequate time to incorporate new information into their data responses to CARE’s first set of Data Requests, we grant such a 30-day extension to the response time by the IOUs, subsequent to the date of any Order by the ALJ to compel such production. CARE has not yet received a response from any other Buyer of energy and ancillary services, including the California Department of Water Resources. Other Buyers and Sellers listed in the attached Appendix from the Commission’s May 31, 2002 Order in docket EL02-71-000.

The California Independent System Operator Corporation and California Power Exchange both timely responded that these data requests are not directed to the CAISO and CAPX but rather to “Buyers and Sellers” that participated in markets operated by the CAISO as well as the CAPX. CARE concurs with these findings.
CARE contends that Buyers and Sellers objections are misplaced and unacceptable.  The California Parties’ successful motion before the Ninth Circuit on June 5, 2002 ("Discovery Motion") described that market manipulation as "sellers engag[ing] in a large number of schemes designed to increase the wholesale price of power during the very period when prices spiraled out of control" (Discovery Motion at 9).  Such schemes included, but were not limited to, CAISO and CAPX Tariff violations; the manipulation of gas and emissions markets; various strategies to exercise market power or to game market rules through aberrant bidding; operating or reporting practices such as those discussed in the "Enron Memos" that were publicly released in May, 2002; patterns of "wash" trading in which some power sellers in the West were engaged; the exploitation of market loopholes; and strategies to affect prices in California (Discovery Motion at 5-9).  The August 21 Ninth Circuit order granted the California Parties’ Discovery Motion, and provided the California Parties broadly with the right to adduce any evidence concerning market manipulation by sellers. As a Party participant in these proceedings CARE is Constitutionally guaranteed equal protection to adduce Discovery as the California Parties’ are being allowed to do so. The Commission's Discovery Order, as ordered by the Ninth Circuit, adopted the same broad scope for this phase of the proceeding, and permits inquiry into such activities.  Therefore, CARE contends any objection on the grounds that such inquiries are "beyond the scope" of the proceeding is patently improper. 

Buyers and Sellers assert certain “general objections” and certain objections to the instructions appended to the data requests.  In those objections, Buyers and Sellers suggests that they do not intend to produce “all” responsive documents, that it will take an unduly limited view on which documents are within its control and thus subject to production, and indicates that it intends not to produce a privilege log or otherwise specifically identify responsive documents that are withheld from production. The Commission’s rules require production of all responsive documents, and further require that if any responsive document is withheld, “the objecting participant must provide the participant seeking discovery with a schedule of items withheld and a statement of:  (A) The character and specific subject matter of each item; and (B) The specific objection asserted for each item”  (18 C.F.R. § 385.410(a)(2)(i)).  

In short, CARE’s November 25 data requests and November 26, 2002 errata thereto seek information that is clearly discoverable under the Commission’s Discovery Order.  CARE needs this information immediately in order to adequately prepare their evidentiary submission by the Commission's February 28, 2003 deadline, and will be severely prejudiced if we do not receive this information promptly.  We therefore argue that we are compelled to take this action requesting ALJ assistance to issue an Order Compelling such production because the Buyers and Sellers have refused to respond to questions that seek information that is "reasonably calculated to lead to the discovery of admissible evidence" in accordance with Rule 402 of the Commission's rules, and that is obviously within the scope of the Commission's Discovery Order, and that Buyers and Sellers have refused to provide, full, complete and accurate responses to CARE’s November 25 Requests, consistent with their obligation to do so under FERC’s Rules of Practice and Procedure (see 18 C.F.R. § 385.410(b)(1)). We therefore move that the ALJ issue an Order to Compel data responses of Buyers and Sellers of energy and ancillary services into markets operated by the CAISO and CAPX. We reserve the right to seek all appropriate sanctions, including but not limited to seeking an order finding that the aforementioned Buyers and/or Sellers should be summarily found as a result of non-compliance with this discovery process to have engaged in market manipulation in its participation in the wholesale power markets.

BACKGROUND

One of the sellers alone, Enron, is currently subject to no fewer than 135 formal requests, with numerous subparts, for documents and/or subpoenas in 25 governmental investigations. Unfortunately, this is not yet the case for other market participants, who which Enron colluded, to defraud Californians and other Western state’s consumers and ratepayers of billions of dollars in real and intangible economic lose. These numbers leave out the myriad private lawsuits to which Enron has been named as a party, and of which a comprehensive list has never been compiled but should be included in the FERC’s administrative records. Enron is responding to separate investigations by the United States Attorney in San Francisco, the United States Attorney in Houston, this Commission's own Enforcement Staff, the United States Securities and Exchange Commission ("SEC"), the United States Commodity Futures Trading Commission ("CFTC"), the Federal Trade Commission, the Attorney General of California, the Attorney General of Connecticut, the Attorney General of Florida, the Attorney General of New Jersey, the Internal Revenue Service, the Department of Labor, the California State Assembly, Committees of the United States Congress, and Committees of the United States Senate
. 

The following are people who have been charged with wrongdoing or indicted for their roles in the collapse of energy giant Enron Corp. 

Andrew Fastow

Enron's former chief financial officer was charged on Oct. 2 with securities fraud, wire fraud, mail fraud, money laundering and conspiracy related to secret deals he allegedly struck with Enron. 

Michael Kopper

Kopper, who worked in Enron's Global Finance unit and was Fastow's chief lieutenant, pleaded guilty on Aug. 21 to two charges of conspiring to commit wire fraud and money laundering. Kopper faces a maximum of 15 years in prison and will surrender $12 million obtained in his partnership dealings with the company. 

Timothy Belden

Enron's former top energy trader pleaded guilty on Oct. 17 to one count of conspiring to commit wire fraud. He was freed on $500,000 bail and could face up to five years in prison, a $250,000 fine and three years probation. As the head of Enron’s Western trading desk at the time, Timothy Belden was a participant in the internal investigation that produced the Enron memoranda. As noted above, Belden has pled guilty to a charge of conspiracy to commit wire fraud, related to allegations that he engaged in trading strategies designed to manipulate prices in the California energy market. In his plea agreement, Belden acknowledged that between 1998 and 2001, he and “other individuals at Enron agreed to devise and implement a series of fraudulent schemes” in the California market that were designed to “obtain increased revenue for Enron from wholesale electricity customers and other market participants ”

Gary Mulgrew, David Bermingham and Giles Darby

Mulgrew, Bermingham and Darby, British bankers employed by the Royal Bank of Canada, were indicted on Sept. 12 on wire fraud charges in connection with an Enron deal. The bankers, who are believed to be in England, have not been arrested yet. 

David Duncan

The former top Andersen accountant who led the firm's Enron audits pleaded guilty to obstructing justice on April 9. Duncan could face up to 10 years in prison; a $250,000 fine and potential restitution costs. He is scheduled for sentencing on Jan. 3.

CARE Demonstrates The Relevance Of Its Data Requests

Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX generally objects to CARE’s first set of data requests to the extent the information requested is, among other things, (1) beyond the scope of this proceeding; (2) subject to any privilege; (3) proprietary or otherwise highly confidential; and/or (4) the information requires Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX to make legal conclusions or engage in speculation. 

To the contrary, the information requested by CARE will demonstrate, or will reasonably lead to the discovery of admissible evidence that will demonstrate, the extent to which Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX may have engaged in any misconduct, disregarded the Commission’s filing requirements and/or violated the Commission’s standards of conduct, and whether they failed to make required filings under FPA Sections 203 and/or 205, and to adduce additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.

The relevance of “additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.” is based on CARE’s need for discovery of any non-privileged matter relevant to the subject matter of the pending proceeding or reasonably calculated to lead to the discovery of admissible evidence. CARE is a Party in Intervention before the FERC in other proceedings that are directly relevant to, and part of, possible “additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.” These dockets include, but are not limited to, docket EL02-113-000, EL02-114-000
, EL02-115-000, EL02-71-000, PA02-2-000
, and most recently EL03-17-000
.

CARE is also the original Complainant in docket EL01-2-000.
 On October 6, 2000, as amended on October 31, 2000, CARE filed a complaint pursuant to Rule 206 of the Commission's Rules of Practice and Procedure petitioning the Commission to:  (1) rectify unjust and unreasonable prices stemming from the wholesale markets for energy and ancillary services operated by the CAISO and the CalPX; (2) find that the wholesale markets in California are not workably competitive; (3) make findings that the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Area warrant investigations by the United States Department of Justice (DOJ) of anti-trust activities in restraint of trade and of alleged civil rights violations rendered by various entities;  and (4) include in the aforementioned investigations the identification of injury, loss of life, disability, or hospitalization associated with the June 14, 2000 rolling outage. 

CARE also requested that the Commission consolidate the complaint with the consolidated hearing proceeding in docket EL00-95-000. In support of its complaint, CARE contended that various entities were involved together in an CAISO/generator trust to drive up the price of electricity and to justify expedited power plant construction in California to further maximize generator profits.  Further, CARE also contended that low-income and minority communities were disparately impacted by the June 14, 2000 rolling blackouts in the San Francisco Bay Area.
  Finally, CARE argued that the June 14, 2000 rolling blackouts created an eminent threat to public health and safety, and overburdened Northern California emergency services, hospitals, and law enforcement with unanticipated costs to public and private funds.

On April 16, 2001, in Docket No. EL01-65-000
, CARE filed a complaint requesting that the Commission rectify alleged unjust and unreasonable prices in the wholesale markets for energy and ancillary services operated by the California Independent System Operator (CAISO).  CARE alleged that the British Columbia Hydro and Power Authority (BC Hydro), Powerex Corporation (Powerex), the Mirant Companies (Mirant), the Los Angeles Department of Water and Power (LADWP)
 and the Bonneville Power Administration (Bonneville) withheld power during a period of peak demand in order to create a shortage and exercised market power to charge unjust and unreasonable rates.  CARE argued that these alleged actions violated the Federal Power Act, federal and state antitrust laws, the civil rights of Californians under Title VI of the Civil Rights Act of 1964, and the North American Free Trade Act (NAFTA).  CARE requested that the Commission:  make findings pursuant to section 202(c) of the Federal Power Act (FPA) that request the Secretary of Energy to declare an energy emergency; investigate possible market manipulation by BC Hydro, Powerex, LADWP, Mirant and Bonneville and, as appropriate, assess refunds and damages, including punitive damages, to United States corporations, United States governmental entities (including the State of California) and United States citizens; order refunds for any overcharges by Powerex, LADWP, Mirant and Bonneville; and assume full control of the wholesale and retail electricity markets in California.

In Enron’s response to CARE’s similar data requests under docket EL02-114-000
 they justify their refusal to provide the required information, stating,

EPMI objects to this data request because the request is overbroad and unduly burdensome. "[A]ll communications . . . between Traders and the CAISO and/or the CalPX" would include hundreds of thousands of written and audio-recorded communications.  To review the voice recordings for the 18 month period, EPMI would need to restore its archived files (a process that will take at least 18 months, and possibly longer since EPMI no longer has the equipment to restore, listen to, or copy these tapes) and listen to each one for responsiveness (a process that would take 6 months or longer because there is no index of who is on which tape and the individuals with institutional knowledge of the voices on these tapes are no longer employed by Enron).  Outside vendors have estimated the charges for restoring and copying these tapes at between $186 million and $682 million.  Restoring all the data servers to search for documents and emails for the 18 month period would take an additional 12 months, in addition to the time that would be required to review the documents (a process that could take between three and six months).  Moreover, if this request is interpreted to require the production of daily records, it would involve approximately 400,000 paper records for the 18 months of trading.

In addition, to run effective searches, EPMI would need the names and email addresses of all CAISO and CalPX employees.  The CAISO and CalPX presumably have records of such transactions and the personnel to grant access.  Thus, CARE would more appropriately direct a request for such information to the CAISO or the CalPX.

To the extent that EPMI once had in its custody data responsive to this request, that data was contained in electronic data and audio tapes in Portland, Oregon.  The data tapes alone contain a vast amount of information:  there are over 600 such data tapes, each of which contains up to 70 gigabytes of information.  This puts the volume of data on the tapes at approximately 3,100,000,000 pages.  Additionally, the tapes were recently seized by agents of the Federal Bureau of Investigation, and are no longer in the custody or control of EPMI.  

CARE understands some of the documents we seek may be under the Protective Order’s protection as part of a criminal investigation. If any responsive document is withheld, “the objecting participant must provide the participant seeking discovery with a schedule of items withheld and a statement of:  (A) The character and specific subject matter of each item; and (B) The specific objection asserted for each item”  (18 C.F.R. § 385.410(a)(2)(i)).  

CARE is not seeking documents that are subject to privilege.  Instruction 17 to CARE’s Data Requests states:

If you refuse to respond to any discovery request by reason of a claim of privilege, or for any other reason, state in writing the type of privilege claimed and the facts and circumstances you rely upon to support the claim of privilege or the reason for refusing to respond.  To the extent you assert a claim of privilege with respect to any responsive documents, please provide an index identifying each of those documents, that includes the date of each individual document, its title, its recipient(s) and its sender(s), a summary of the contents of the document and the basis of claim of privilege.

To the extent Buyers and Sellers of energy and ancillary services are claiming a privilege for any given document, it may follow Instruction 17 and avoid producing the particular privileged document(s).

Specific Data Requests

CARE seeks responses to each of the 13 requests contained in its first set of data request to Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX.  Pursuant to Rule 410(a)(3) of the Commission’s Rules of Practice and Procedure, with respect to each request that seeks a response, as opposed to documents, the objection must clearly state the grounds on which the participant bases its objection.
  Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX objects to each of the first 13 requests with the following language: “[Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX] objects to this data request to the extent that it seeks information regarding activity which is unrelated to the issues involved in this case.  As you know, the WSCC encompasses almost all of the western United States of America.”  Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX’s only stated WSCC transactions are outside the scope of this proceeding, however there is nothing in the November 20 Order limiting the scope of this proceeding to the CAISO and CAPX.
  Therefore Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX’s objection to requests 1.1, 1.2, and 1.5 has no basis in the November 20 Order.  

It is unclear from Buyer’s and Seller’s Objections whether Buyers and Sellers intends to provide responses to the extent that the data requests seek information regarding activity that is related to this case, and Buyers and Sellers have not provided any clarification on this point.  Therefore, CARE moves to compel complete responses to each data request.  To the extent Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX raises objections in its answer to this motion beyond its asserted objection based on geographic scope, CARE incorporates the statements above and in addition states the following with respect to each individual data request:

A. Objections to CARE/BUYER OR SELLER 1.1

CARE requested, “in electronic format all data and/or documents that Avista has provided to Dow Jones & Company, Bloomberg Energy Services and/or similar service reporting energy transactions in the WSCC during the period January 1, 2000 through June 30, 2001.”  Buyers and Sellers generally objected on the grounds that the request “seeks information that is outside the scope of this proceeding and that is not calculated to lead to the discovery of admissible evidence.”  

CARE believes that the evidentiary documents it has requested contain relevant evidence of the extent to which Buyers and Sellers engaged in transactions that facilitated the trades between Enron and its affiliates, as well as trades between other affiliated entities, to manipulate the price of electricity in the WSCC energy market.  CARE believes that the documents requested will also show whether Buyers and Sellers have provided all information relevant to the investigation into “whether any entity manipulated short-term prices in electric energy or natural gas markets in the West or otherwise exercised undue influence over wholesale prices in the West for the period January 1, 2000 forward.”
  As noted above, parties to this proceeding have no way of verifying whether the information already submitted to the Commission by these Buyers and Sellers is the full extent of the information regarding their participation in the manipulation of western markets other than cross-checking such information with other sources of that information, such as Dow Jones and Bloomberg’s.

B. Objections to CARE/BUYER OR SELLER 1.4

CARE requested that Buyer or Seller:

a. List all investigations commenced or conducted from January 1, 1998 to the present by any state and/or federal legislative, regulatory, investigative and/or law enforcement body or agency relating to Buyer’s or Seller’s transactions in the WSCC.  Include any previous, current, or pending litigation brought by citizens, consumers, utilities, governmental agencies, non-governmental organizations, shareholders, or any other party.

b. To the extent Buyer or Seller provided any information and/or documents in response to each investigation or legal action listed above, provide the following:

i The name(s) and address(es) of all persons responsible for preparing such responses;

ii The name(s) and address(es) of all persons responsible for assisting in the preparation of such responses;

iii The name(s) and address(es) of all persons interviewed for the preparation of such responses;

iv The name(s) and address(es) of all persons deposed in the course of any such investigation;

v A copy of all documents reviewed in the course of preparing such responses;

vi A copy of all documents generated in the course of preparing such responses; and

vii A copy of all depositions or other documents generated in the course of any such investigation.

Buyers and Sellers objected to this request on the grounds that it “seeks information that is outside the scope of this proceeding and not calculated to lead to the discovery of admissible evidence.”  

Part (a) of this request is a necessary predicate to part (b), which is clearly intended to lead to the discovery of relevant evidence because it is one of the few means to probe the veracity of Buyer’s or Seller’s representations to the Commission.  Although CARE is requesting documents regarding Buyer’s and Seller’s transactions from entities other than its counter party, this information will reveal whether Buyer or Seller knew whether it was providing all information.  If the Presiding Judge finds that Buyer or Seller has not provided all information relevant to the Commission’s investigation, this knowledge is relevant to determining the appropriate remedy.  Moreover, subparts (v) through (vii) go farther, by addressing the extent of Buyer’s or Seller’s possible misconduct.

The November 20th Order initiating this proceeding did not limit the relevant time frame in this proceeding. CARE is requesting information back to 1998 for several reasons.  First, PerotSystems, the consulting firm that designed the computer system used by CAISO and CalPX, was offering workshops on how to manipulate the CAISO/CalPX market in 1998 and used, as an example, a trading strategy involving the Silver Peak substation.  There is also evidence that Enron was engaged in market manipulation strategies, such as an incident it created at Silver Peak as early as 1999.  Moreover, the indictment against Timothy N. Belden, a former employee of Enron, states that he, as well as others, engaged in transactions beginning in 1998 designed to manipulate the California wholesale electricity markets.  

C. Objections to CARE/BUYER OR SELLER 1.5

CARE requested that Buyer or Seller:

a. Provide all communications and/or documents relating to any investigation internal to Buyer or Seller with regard to electricity transactions in the WSCC during the period January 1, 2000 through June 30, 2001.  

b. Identify and provide the last known address for all persons responsible for, or who participated in, any such internal investigation.

Buyers and Sellers objected to this request on the grounds that it “seeks information that is outside the scope of this proceeding and not calculated to lead to the discovery of admissible evidence.” 

As with CARE/BUYER OR SELLER 1.4 above, part (a) of this request is a necessary predicate to part (b), which is clearly intended to lead to the discovery of relevant evidence because it is one of two means to probe the veracity of Buyer’s or Seller’s representations to the Commission.  This information will reveal whether of Buyer or Seller knew whether it was providing all information.  If the Presiding Judge finds that Buyer or Seller has not provided all information relevant to the Commission’s investigation, this knowledge is relevant to determining the appropriate remedy.

D. Objections to CARE/BUYER OR SELLER 1.11

CARE requested Buyer or Seller “[p] Provide all communications between and among Traders relating to transactions with Calpine Corporation, Williams Marketing & Trading Company, Mirant Corporation, Powerex Corporation, Sempra Energy, Sempra Energy Resources, Sempra Energy Trading Corp., TransAlta Corporation, TransAlta Energy Marketing, Inc. and between Traders, All Other Public Utility Sellers of Energy and Ancillary Services to the California Energy Resources Scheduling Division of the California Department of Water Resources, and All Other Public Utility Sellers of Energy and Ancillary Services into Markets Operated by the California Power Exchange and California  Independent System Operator, and any of the entities listed in the appendix  of the Commission’s 5-31-02 Order in docket EL02-71 and PA02-2-000 during the period January 1, 2000 through June 30, 2001.”  

The Commission’s November 20 Order stated that the Order was issued “to conduct discovery and review the material and submit directly to the Commission additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.”  This language indicates that the Commission is concerned with whether Buyers or Sellers assisted other affiliated entities to engage in transactions that they otherwise could not engage in directly in order to manipulate the natural gas and energy markets.  Moreover, many of the entities for which transaction data is requested were mentioned in the December 6, 2000 Enron memorandum, the October 3, 2000 notes of the meeting(s) summarized in that memorandum, and/or referenced in the Commission Staff's August 13, 2002 Preliminary Report as having possibly engaged in manipulative transactions with Enron and the entities that enabled it to engage in such transactions.  The November 20 Order in no way limits the information in this proceeding to that information regarding the transactions with Enron Power Marketing, Inc. (“Enron”) or any of its affiliates like Portland General Electric Company (“PGE”).  CARE contends that such information will allow the parties to this proceeding to determine whether Buyers or Sellers engaged in any misconduct related to any affiliated entities other than Enron and PGE and, as such, is directly relevant to the investigation here. 

E. Objections to CARE/BUYER OR SELLER 1.12
CARE requested that Buyer or Seller provide:

For each transaction report:  1) the buyer’s or seller’s name; 2) a brief description of the service; 3) the delivery point(s) for each service; 4) the price of each service; 5) the quantities to be served of purchased; 6) the duration of the transaction; 7) any other attributes of the product being bought or sold which contribute to its market value; 8) the seller’s cost of each service; 9) data covering the period January 1, 2000 through June 30, 2001 (in Microsoft Excel, CSV, or Tab delimitated text format).

This is essentially the same data requests served on these same Parties in the proceeding EL02-71-000 (the “California Parties’ Complaint”) to which we never received any reply. This information requested by CARE will demonstrate, or will reasonably lead to the discovery of admissible evidence that will demonstrate, the extent to which Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX may have engaged in any misconduct, disregarded the Commission’s filing requirements and/or violated the Commission’s standards of conduct, and whether they failed to make required filings under FPA Sections 203 and/or 205, and to adduce additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.

F. Objections to CARE/BUYER OR SELLER 1.13
CARE requested that Buyer or Seller provide:

For each transaction report:  1) the buyer’s or seller’s name; 2) a list of planned and unplanned outages 3) the address of the unit subject to outage; 4) the duration of the outage; 5) whether or not there was CAISO or DOE order to dispatch power; 6) whether or not dispatch was required under CAISO or DOE order to Must – Run or Must –Offer; 7) any special circumstances that violated Federal or State LORS with an explanation of such; 8) the seller’s cost of each service; 9) data covering the period January 1, 2000 through June 30, 2001.

This is also essentially the same data requests served on these same Parties in the proceeding EL02-71-000 (the “California Parties’ Complaint”) to which we never received any reply. This information requested by CARE will demonstrate, or will reasonably lead to the discovery of admissible evidence that will demonstrate, the extent to which Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX may have engaged in any misconduct, disregarded the Commission’s filing requirements and/or violated the Commission’s standards of conduct, and whether they failed to make required filings under FPA Sections 203 and/or 205, and to adduce additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation.

CONCLUSION

The information CARE seeks is relevant to the issues in this proceeding.  To meet the Commission’s directive in its November 20 Order, the parties must have access to information such as that requested in CARE’s first set of Data Requests.  Responses by Buyers and Sellers will provide evidence to demonstrate whether the Buyer or Seller has in fact provided all relevant information in the investigation or will lead to the discovery of evidence that will so demonstrate.

For the foregoing reasons, CARE respectfully requests that the Administrative Law Judge grant this Motion to Compel Discovery Responses.  In the interest of convenience to the parties, CARE is willing to waive oral argument on this motion. 

Respectfully submitted, 
December 10th, 2002, at Soquel, California
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Michael E. Boyd – President, CARE
CARE’s November 25, 2002 Data request including errata corrections

DEFINITIONS AND INSTRUCTIONS

A.
Definitions
1.  “CAISO” means the California Independent System Operator.

2. “CalPX” means the California Power Exchange.

3. “Communication(s)” includes all verbal and written communications of every kind, including but not limited to telephone calls, conferences, and correspondence, and all memoranda concerning the requested communication.

4.  “Document(s)” refers to all writings and records of every type in your posses​sion, control, or custody, including but not limited to: testimony and exhibits, memoranda, correspondence, letters, reports (including drafts, preliminary, interme​diate, and final reports), surveys, analyses, studies (including economic and market stud​ies), summaries, comparisons, tabulations, charts, books, pamphlets, photographs, maps, bulletins, corporate or other minutes, notes, diaries, log sheets, ledgers, transcripts, microfilm, microfiche, computer data, computer files, computer tapes, computer inputs, computer outputs and printouts, vouchers, accounting statements, budgets, workpapers, engineering diagrams (including "one-line" diagrams), mechanical and electrical record​ings, tele​phonic and telegraphic communications, speeches, and all other records, written, electrical, mechanical, or otherwise and drafts of any of the above.

“Document(s)” includes the following:

a. copies of documents, where the originals are not in your possession, custody or control;

b. every copy of a document which contains handwritten or other notations or which other​wise does not exactly duplicate the original or any other copy.

c. any attachments or appendices to any document.

5.  “Enron” means Enron Power Marketing, Inc. and its affiliates.

6.  “Green Sheets” means a daily summary of positions and profits.

7. “Identification” and “identify”:

a. when used with respect to a document, include stating the nature of the document (e.g., letter, memorandum, corporate minutes), the date, if known, on which the document was prepared, the title of the document, the general subject matter of the document, the number of pages in the document, the identity of each person who wrote, dictated, or otherwise participated in the preparation of the document, the identity of each person who signed or initialed the document, the identity of each person to whom the document was addressed, the identity of each person who reviewed or revised the document, the location of the document, and the identity of each person having possession, custody, or control of the document.

“Identification” of a document includes identifying all documents known or believed to exist whether or not they are in your custody.

a. when used with respect to a person, include stating (i) his or her full name, (ii) his or her most recently known business address and telephone number, or if that is not available, the most recently known home address and telephone number, (iii) his or her present title and position, and (iv) his or her present and prior connections or associations with any participant or party to this proceeding.

b. when used with respect to a communication, include stating (i) the date of the communication, (ii) the type of communication, (iii) the identity of the persons who made and received the communication, (iv) the persons present when the communication was made, and (v) to the extent not provided in a document, the substance of the communication.

8. “Participant” means any party to this proceeding or any employee of the Commission assigned to present the position of the Commission staff in the proceeding before the Commission.

9. “Party” means, with respect to a proceeding


a. a person filing any application, petition, tariff or rate filing, complaint, or

any protest.


b.
any respondent to a proceeding; or


c.
any person whose intervention in a proceeding is effective under

Commission Rule 214.

10. “Person” refers to, without limiting the generality of its meaning, every natural person, corporation, partner​ship, association (whether formally organized or ad hoc), joint venture, unit operation, cooperative, municipality, commission, governmental body or agency, or any other group or other organization.

11. “Purchase” means a transaction to acquire either a physical and financial interest.

12. “Reflects” or “relates to” or “concerns” means consists of, refers to, comprises, reflects, discusses, underlies, comments upon, involves, forms the basis for, analyzes, or mentions, or is in any way connected to the subject of the data request.

13. “Sale” means a transaction to convey either a physical or financial interest.

14. “Trader” means any person who occupied your trading desk(s).

15. “Transaction” means any business between a buyer and seller of energy.

16. “You” and “your” means buyer and/or seller of energy and ancillary services into markets operated by the California Independent System Operator Corporation and the California Power Exchange, California Independent System Operator Corporation, California Power Exchange, and shall include the officers, directors, employees, agents, attorneys, consultants, officials and representatives of buyer and/or seller of energy and ancillary services into markets operated by the California Independent System Operator Corporation and the California Power Exchange, California Independent System Operator Corporation, California Power Exchange.

17. “WSCC” means the Western Systems Coordinating Council and/or its successor, the Western Electricity Coordinating Council.

16. “LORS” means local, state, or federal Laws Ordinances Regulations or Statutes.

17. “DOE” means United States Department of Energy

B.
Instructions
1. These data requests call for all information, including information contained in documents, which relates to the subject matter of the data requests and which is known or available to you.  If there is no responsive information or document, please so state.

2. Where a data request has a number of separate subdivi​sions or related parts or portions, a complete response is required to each subdivision, part, or portion.  Any objection to a specific data request should clearly indicate the subdivision, part, or portion of the data request to which it is directed.

3. If a data request specifically requests an answer in response rather than the production of documents, an answer is required.  The production of documents will not suffice.

4. If information requested is not available in the exact form requested, provide such information or documents as are available that best respond to the data request.

5. Publicly available documents:  If information requested is publicly available on the internet, the exact Web address of the responsive information may be provided in lieu of producing the document; provided, however, that access to the document shall not require any type of registration through such Web site.

6. These data requests are continuing in nature and require supplemental responses when further or different informa​tion with respect to the same is obtained.

7. Each response should be furnished on a separate page headed by the individual data request number being answered.  Individual responses of more than one page should be stapled or bound and each page consecutively numbered.

8. In each response, including the production of all documents, designate the data request(s) being answered, using the same number used by CARE in these data requests.

9. Each data request to, “Provide all documents . . . “ or similar phrases includes a request for the “identification” (see Definitions) of all such documents.  To the extent that a document is self-identifying, it need not be separately identified.

10. For each document produced or identified in a response which is computer generated, state separately (i) what types of data, files, or tapes are included in the input and the source thereof, (ii) the form of the data which constitutes machine input (e.g., punch cards, tapes), (iii) a description of the recordation system employed (including program descriptions, flow charts, etc.), and (iv) the identity of the person who was in charge of the collection of input materials, the processing of input materials, the data bases utilized, and the programming to obtain the output.

11. If a data request can be answered in whole or in part by reference to the response to another data request served in this proceeding, it is sufficient to so indicate by specifying the other data request by participant and number, by specifying the parts of the other response which are responsive, and by specifying whether the response to the other data request is a full or partial response to the instant data request.  If it constitutes a partial response, the balance of the data request must be answered.

12. If you cannot answer a data request in full, after exercising due diligence to secure the information necessary to do so, state the answer to the extent possible, state why you cannot answer the data request in full, and state what information or knowledge you have concerning the unanswered portions.

13. If, in answering any of these data requests, you believe that any data request or definition or instruction applicable thereto is ambiguous, set forth the language you believe is ambiguous and the interpretation you are using in responding to the data request.

14. If a document requested is unavailable, identify the document, describe in detail the reasons the document is unavailable, and state where the document can be ob​tained.

15. If you assert that any document responsive to a data request has been destroyed, state when and why it was destroyed, identify the person who directed the destruction, and identify all documents relevant to the destruction or the explanation.  If the document was destroyed pursuant to your document retention/destruction program, identify and produce a copy of the guideline, policy or company manual describing such retention/destruction program.

16. Where a data request seeks information by year or years, indicate whether the information is provided on a calendar or fiscal year basis.  If provided on a fiscal year basis, state the dates on which each fiscal year begins and ends.

17. If you refuse to respond to any discovery request by reason of a claim of privilege, or for any other reason, state in writing the type of privilege claimed and the facts and circumstances you rely upon to support the claim of privilege or the reason for refusing to respond.  To the extent you assert a claim of privilege with respect to any responsive documents, please provide an index identifying each of those documents, that includes the date of each individual document, its title, its recipient(s) and its sender(s), a summary of the contents of the document and the basis of claim of privilege. 

18. Each response must be verified under oath in writing and each document produced shall be verified under oath in writing as being an authentic original document or a true duplicate of an authentic original document.

19. Identify the person responsible (whether primarily or indirectly) for preparing and providing each response.  If a data request is directed to the testimony or an exhibit of a witness and is answered by another person, please state whether the witness agrees with the response.  

20. If no document is responsive to a data request, then so state.  In each such instance the data request should be treated as an interrogatory; thus, provide a full and detailed explanation of the rationale, support, or basis underlying the information included in filings with the Federal Energy Regulatory Commission, or underly​ing the position you have taken on the issue, which relates to the subject of the request.

21. The singular form of a word shall be interpreted as plural, and the plural form of a word shall be interpret​ed as singular whenever appropriate in order to bring within the scope of these data requests any information or documents which might otherwise be considered to be beyond its scope.

22. Any reference to the Party to whom the data request was addressed also includes any merged or consolidated predecessors or predecessor in interest; subsidiaries past or present; and all persons acting under contractual arrangements with or acting on behalf of the Party to whom the data request was addressed.

INTERROGOTORIES AND REQUESTS FOR THE PRODUCTION OF DOCUMENTS
CARE/BUYER OR SELLER 1.1

Provide in electronic format all data and/or documents that Buyer or Seller has provided to Dow Jones & Company, Bloomberg Energy Services and/or any similar service reporting energy transactions in the WSCC during the period January 1, 2000 through June 30, 2001.

CARE/BUYER OR SELLER 1.2


Provide all documents involving fundamental research, forward curves, mark-to-market analyses or any other analyses, studies, communications, etc., prepared by or on behalf of Buyer or Seller, regarding the price of electricity in the WSCC during the period January 1, 2000 through June 30, 2001. 

CARE/BUYER OR SELLER 1.3

a. Provide all communications and/or documents relating to Buyer’s or Seller’s trading policies, strategies, practices, etc.

b. Identify all persons responsible for developing such trading policies, strategies and/or practices.

CARE/BUYER OR SELLER 1.4

a. List all investigations commenced or conducted from January 1, 1998 to the present by any state and/or federal legislative, regulatory, investigative and/or law enforcement body or agency relating to Buyer’s or Seller’s transactions in the WSCC.  Include any previous, current, or pending litigation brought by citizens, consumers, utilities, governmental agencies, non-governmental organizations, shareholders, or any other party.

b. To the extent Buyer or Seller provided any information and/or documents in response to each investigation or legal action listed above, provide the following:

i. The name(s) and address(es) of all persons responsible for preparing such responses;

ii. The name(s) and address(es) of all persons responsible for assisting in the preparation of such responses;

iii. The name(s) and address(es) of all persons interviewed for the preparation of such responses;

iv. The name(s) and address(es) of all persons deposed in the course of any such investigation;

v. A copy of all documents reviewed in the course of preparing such responses;

vi. A copy of all documents generated in the course of preparing such responses; and

vii. A copy of all depositions or other documents generated in the course of any such investigation.

CARE/BUYER OR SELLER 1.5

a. Provide all communications and/or documents relating to any investigation internal to Buyer or Seller with regard to electricity transactions in the WSCC during the period January 1, 2000 through June 30, 2001.  

b. Identify and provide the last known address for all persons responsible for, or who participated in, any such internal investigation.

CARE/BUYER OR SELLER 1.6

Identify and provide the last known address for all Traders during the period January 1, 2000 through June 30, 2001.

CARE/BUYER OR SELLER 1.7

For each person identified in 1.6 above who is no longer employed by you, state whether and provide the amount of any severance or other non-salary compensation provided said employee(s).

CARE/BUYER OR SELLER 1.8

Provide all communications, including, but not limited to, nominations and schedules, between Traders and the CAISO and/or the CalPX for the period January 1, 2000 through June 30, 2001.

CARE/BUYER OR SELLER 1.9

Provide all daily Green Sheets for the period January 1, 2000 through June 30, 2001.

CARE/BUYER OR SELLER 1.10

Provide all communications between and among Traders and between Traders and Buyer or Seller’s management during the period January 1, 2000 through June 30, 2001 relating to transactions with Enron, or other affiliates.

CARE/BUYER OR SELLER 1.11

Provide all communications between and among Traders relating to transactions with Calpine Corporation, Williams Marketing & Trading Company, Mirant Corporation, Powerex Corporation, Sempra Energy, Sempra Energy Resources, Sempra Energy Trading Corp., TransAlta Corporation, TransAlta Energy Marketing, Inc. and between Traders, All Other Public Utility Sellers of Energy and Ancillary Services to the California Energy Resources Scheduling Division of the California Department of Water Resources, and All Other Public Utility Sellers of Energy and Ancillary Services into Markets Operated by the California Power Exchange and California  Independent System Operator, and any of the entities listed in the appendix
 of the Commission’s 5-31-02 Order in docket EL02-71 and PA02-2-000 during the period January 1, 2000 through June 30, 2001.

CARE/BUYER OR SELLER 1.12

For each transaction report:  1) the buyer’s or seller’s name; 2) a brief description of the service; 3) the delivery point(s) for each service; 4) the price of each service; 5) the quantities to be served of purchased; 6) the duration of the transaction; 7) any other attributes of the product being bought or sold which contribute to its market value; 8) the seller’s cost of each service; 9) data covering the period January 1, 2000 through June 30, 2001 (in Microsoft Excel, CSV, or Tab delimitated text format).

CARE/BUYER OR SELLER 1.13

For each transaction report:  1) the buyer’s or seller’s name; 2) a list of planned and unplanned outages 3) the address of the unit subject to outage; 4) the duration of the outage; 5) whether or not there was CAISO or DOE order to dispatch power; 6) whether or not dispatch was required under CAISO or DOE order to Must – Run or Must –Offer; 7) any special circumstances that violated Federal or State LORS with an explanation of such; 8) the seller’s cost of each service; 9) data covering the period January 1, 2000 through June 30, 2001.

APPENDIX

[From May 31, 2002 Order in docket EL02-71-000]

AES Companies (AES)*

Allegheny Energy Supply Company, LLC (Allegheny)*

Aquila Merchant Services, Inc. (Aquila)* and **

Automated Power Exchange, Inc. (APX)*

Avista Energy, Inc. (Avista)*

BP Energy Company (BP)*

California Electricity Oversight Board

[California Energy Resources Scheduling Division of the California Department of Water Resources]

California Independent System Operator Corporation

[California Public Utilities Commission]

Calpine Energy Services, L.P. (Calpine)*

Cities of Santa Clara and Palo Alto, California

City of Seattle, Seattle City Light (Seattle)*

City of Tacoma, Washington (Tacoma)* and **

Cogeneration Association of California and Energy Producers and

          Users Coalition (CAC/EPUC)*

Competitive Supplier Group (consists of: Pinnacle West Capital

          Corporation; Arizona Public Service Company; PacifiCorp;

          PacifiCorp Power Marketing, Inc.; El Paso Merchant Energy, LP;

          IDACORP Energy L..P.; Portland General Electric Company; Enron

          Power Marketing Inc.; Puget Sound Energy, Inc.; Public Service

          Company of Colorado; Avista Energy, Inc.; Coral Power, L.L.C.;

          Powerex Corp.; Sempra Energy Trading; Sempra Solutions; Sempra

          Energy Resources; PPL EnergyPlus, LLC; PPL Montana, LLC; and GWF

          Energy LLC.

Constellation Power Source, Inc. (Constellation)*

Coral Power, LLC (Coral)* (filed answer and separate motion to

          dismiss)

Duke Energy Morro Bay, LLC, Duke Energy Moss Landing, LLC, Duke

          Energy Oakland, LLC, Duke Energy South Bay, LLC, and Duke Energy

          Trading and Marketing , L.L.C. (collectively "Duke Energy")*

Dynegy Power Marketing, Inc.; El Segundo Power, LLC; Long Beach

          Generation LLC; Cabrillo Power I LLC; Cabrillo Power II LLC; and

          Dynegy Power Services, Inc. (Dynegy)*

Edison Mission Marketing & Trading, Inc. (EMMT)*

El Paso Merchant Energy, L.P. (EPME)*

Electric Power Supply Association and Western Power Trading Forum

          (EPSA/WPTF)*

Electricity Consumers Resource Council (ELCON)*

Enron Power Marketing, Inc. (Enron)*

Exelon Corporation, on behalf of Exelon Generation Company, LLC,

          Commonwealth Edison Company and PECO Energy Company (Exelon)*

Fresno Cogeneration Partners, LP, Wellhead Power Gates, LLC, and

          Wellhead Power Panoche, LLC (Wellhead companies)* and **

GWF Energy LLC (GWF)*

IDACORP Energy L.P. (IDACORP)*

Idaho Power Company (Idaho Power)*

Independent Energy Producers Association (IEP)*

Merrill Lynch Capital Services, Inc. (MLCS)*

Mirant Americas Energy Marketing, LP, Mirant California LLC,

          Mirant Delta, LLC, and Mirant Potrero, LLC (collectively,

          "Mirant")*

Modesto Irrigation District 

Morgan Stanley Capital Group Inc. (Morgan Stanley)*

NEO California Power LLC

Nevada Attorney General's Bureau of Consumer Protection

Nevada Power Company and Sierra Pacific Power Company (Sierra)*

Pacific Gas and Electric Company 

PacifiCorp*

PacifiCorp Power Marketing, Inc. (PPM)*

PG&E Energy Trading-Power, L.P. (PGET)*

Pinnacle West Capital Corporation, Arizona Public Service

          Company, and APS Energy Services Company (Pinnacle)*

Portland General Electric Company (Portland)*

Powerex Corp. (Powerex)*

PPL EnergyPlus, LLC and PPL Montana, LLC (PPL)*

PSEG Energy Resources & Trading LLC (PSEG)

Public Service Company of Colorado (PS Colorado)*

Public Service Company of New Mexico (PNM)*

Public Utilities Commission of the State of California (CPUC)**

Puget Sound Energy, Inc. and Avista Corporation (Puget)*

Reliant Energy Services, Inc. (Reliant)*

Sacramento Municipal Utility District

Sempra Energy Trading Corp., Sempra Energy Solutions and Sempra

          Energy Resources (Sempra)*

Southern California Edison Company 

Southern California Water Company

Strategic Energy L.L.C. (Strategic Energy)*

Sunrise Power Company, LLC (Sunrise)*

TransAlta Energy Marketing (US), Inc. and TransAlta Energy

          Marketing Corporation (TransAlta)*

TransCanada Energy, Ltd. (TransCanada)*

Turlock Irrigation District

Universal Studios, Inc.

Williams Marketing & Trading Company (Williams)*

Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on December 10th, 2002, at Soquel, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official service list under docket EL00-95-000, via electronic mail, and the ListServ, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. and the ListServ established for the above captioned matter. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail or the ListServ.

Dated December 10th, 2002, at Soquel, California

Respectfully submitted,
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President, CARE 

5439 Soquel Drive 

Soquel, CA 95073

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net 

� CARE has petitioned before the Commission and ALJ and been summarily denied compensation for our participation expenses in the above captioned proceedings to date. We request your reconsideration of this matter as part of or request for assistance and motion to compel.


� 101 FERC ¶ 61, 186 at page 8


� Ibid


� See APPENDIX [From May 31, 2002 Order in docket EL02-71-000]


� CARE interprets this so-called December 9, 2002 Discovery Conference-call to meet any requirements to meet and confer with the respondent Parties to CARE’s November 25, 2002 data requests. If this if this is not the case please inform us so immediately.  


� CARE provides, as an “Offer of Proof”, for CARE’s need for discovery of any non-privileged matter relevant to the subject matter of the pending proceeding, the US Senate Committee on Governmental Affairs Majority Staff’s November 12, 2002 Memorandum to the Committee on Governmental Affairs Members and Staff on the results of the Committee Staff Investigation of the Federal Energy Regulatory Commission’s Oversight of Enron Corp (Separate attachment).


� Plea Agreement, United States v. Belden, No. CR 02-0313 MJJ (N.D. Cal. October 17, 2002), Information, United States v. Belden, No. CR 02-0313 (N.D. Cal. October 9, 2002).


� There is evidence suggesting that Enron may have used its public utility affiliate, Portland General Electric (PGE), to engage in the questionable export and reimportation of electricity from California during the Western energy crisis of 2000-2001 and disguised these prohibited interaffiliate transactions.


� FERC waited nearly two years after the first allegations of market abuse by individual companies arose before launching a formal inquiry into the potentially abusive actions of individual companies. This was despite the fact that FERC was provided with information raising concerns about the exercise of market power in California as early as 1998. Not until February 2002 did FERC pursue evidence that suggested that companies like Enron were manipulating the market. This failure to look at the behavior of individual companies came while Enron, deeply concerned about the effect the Western energy crisis could have on the course of deregulation and on its business, engaged in an extensive public relations and lobbying campaign to influence FERC’s actions in the California market.


� In an effort to preserve these wind farms’ eligibility as so-called “qualifying facilities” eligible for certain economic and regulatory benefits, Enron purported to transfer 50% ownership interests in these wind farms to third parties. At least some of the transactions, however, appear to have been sham sales. Enron, as required under FERC regulations, provided written notice to FERC of each of these sales (as well as subsequent repurchases), along with certain telling details; in some instances Enron in fact sought FERC’s affirmative approval of the transactions. Nonetheless, FERC failed to make any effective inquiry – or in some cases, any inquiry at all – into these transactions, enabling Enron to receive substantial benefits for its wind farms to which it may not have been entitled.


� See December 15, 2000 Order in docket EL00-95-000 at page 15 (93 FERC ¶ 61,294).


� CARE has an outstanding administrative complaint with the US Department of Energy Office of Civil Rights alleging discrimination by the California Parties’ in siting, construction, and operation of power plants in the state of California in violation of Title VI (the Civil Rights Act of 1964) as a result of the Western energy crises. 


� See March 13, 2002Order in docket EL01-65-000 at pages 1 to 2 (98 FERC ¶ 61, 269).


�Although CARE did not name LADWP as a respondent in its complaint, it included LADWP in its factual allegations.


�See 98 FERC at 61,252.


� See Enron Power Marketing, Inc.'s Objections To The First Data Request Of Californians For Renewable Energy, Inc under docket EL02-114-000 November 21, 2002 at pages 10-11.


� 18 C.F.R § 385.410(a)(3).


� CARE recognizes that the scope of CARE’s first set of Data Requests may be limited by Your Honor’s November 11 Order Confirming Rulings, about which CARE intends to seek interlocutory appeal pursuant to Rule 715 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.715.  Indeed Chairman Wood’s remarks to the U.S. Senate Committee on Governmental Affairs suggest that the Commission did not intend to limit the scope of this proceeding: “[t]he Commission initiated formal enforcement proceedings under Section 206 of the FPA regarding possible misconduct by three corporate affiliates of Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX . . ., and two investor-owned utilities that did business with Buyers and Sellers of energy and ancillary services in markets operated by the CAISO and CAPX.”  Prepared Testimony of Pat Wood before U.S. Senate Committee on Governmental Affairs (Nov. 12, 2002).  Nothing in these remarks supports a limitation to the scope of this proceeding to transactions between only the Respondents.


� Id. at P 3.


� See 99 FERC ¶ 61, 247
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