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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;

William L. Massey, Linda Breathitt,

and Nora Mead Brownell.

Order Directing Staff Investigation
Docket No. 
PA02-2-000

San Diego Gas & Electric Company,


Complainant,


v.







Docket Nos. 
EL00-95-053 and

                          

        
EL00-95-045

Sellers of Energy and Ancillary Service Into

  Markets Operated by the California

  Independent System Operator Corporation

  and the California Power Exchange Corporation,


Respondents

State of California, ex.rel. Bill Lockyer,

                                          
Complainant,

                          
v.

Docket No. 
EL02-71-000

British Columbia Power Exchange Corp.,

Coral Power, LLC, Dynegy Power Marketing, Inc.,

Enron Power Marketing, Inc., Mirant Americas

Energy Marketing, L.P., Reliant Energy Services, Inc.,

Williams Energy Marketing & Trading Co.,

All Other Public Utility Sellers of Energy and 

Ancillary Services of the California Energy Resources

Scheduling Division of the California Department of 

Water Resources, and

All Other Public Utility Sellers of Energy and 

Ancillary Services into Markets Operated by the

California Power Exchange and California 

Independent System Operator,

                                                 
Respondents

Investigation of Practices of the California
Docket No. 
EL00-98-042 and

Independent System Operator and the 


EL00-98-047

California Power Exchange

Public Meeting in San Diego, California
Docket No. 
EL00-107-008

Reliant Energy Power Generation, Inc.,
Docket No. 
EL00-97-002

Dynegy Power Marketing, Inc., and

Southern Energy California, L.L.C.,


Complainants,


v.

California Independent System Operator

Corporation,


Respondent

California Electricity Oversight Board
Docket No. 
EL00-104-007


Complainant,


v.

All Sellers of Energy and Ancillary Services

Into the Energy and Ancillary Services Markets

Operated by the California Independent System 

 Operator and the California Power Exchange,


Respondents

California Municipal Utilities Association, 
Docket No. 
EL01-1-008


Complainant,


v.

All Jurisdictional Sellers of Energy and Ancillary

Services Into Markets Operated by the 

California Independent System Operator and 

the California Power Exchange,


Respondents

CAlifornians for Renewable Energy, Inc. (CARE), 
Docket No. 
EL01-2-002


Complainant,


v.

Independent Energy Producers, Inc., and All 

Sellers of Energy and Ancillary Services Into 

Markets Operated by the California Independent 

System Operator and the California Power 

Exchange; All Scheduling Coordinators Acting 

on Behalf of the Above Sellers; California 

Independent System Operator Corporation; and 

California Power Exchange Corporation, 


Respondents

Puget Sound Energy, Inc., 
Docket No. 
EL01-10-003


Complainant,


v.

All Jurisdictional Sellers of Energy and/or Capacity

at Wholesale Into Electric Energy and /or Capacity

Markets in the Pacific Northwest, Including 

Parties to the Western Systems Power Pool

Agreement,


Respondents

California Independent System Operator
Docket No. 
ER01-607-002

Corporation

California Independent System Operator
Docket No. 
RT01-85-007

Corporation

Investigation of Wholesale Rates of Public 
Docket No. 
EL01-68-009

Utility Sellers of Energy and Ancillary 

Services in the Western Systems Coordinating 

Council

California Power Exchange Corporation
Docket No. 
ER00-3461-003

California Independent System Operator
Docket No. 
ER00-3673-002

Corporation

California Independent System Operator
Docket No. 
ER01-1579-003

Corporation

Southern California Edison Company and 
Docket No. 
EL01-34-002

Pacific Gas and Electric Company

Arizona Public Service Company
Docket No. 
ER01-1444-003

Automated Power Exchange, Inc. 
Docket No. 
ER01-1445-003

Avista Energy, Inc. 
Docket No. 
ER01-1446-005

California Power Exchange Corporation
Docket No. 
ER01-1447-003

Duke Energy Trading and Marketing, LLC
Docket No. 
ER01-1448-005

Dynegy Power Marketing, Inc. 
Docket No. 
ER01-1449-006

Nevada Power Company
Docket No. 
ER01-1450-003

Portland General Electric Company
Docket No. 
ER01-1451-006

Public Service Company of Colorado
Docket No. 
ER01-1452-003

Reliant Energy Services, Inc.
Docket No. 
ER01-1453-007

Sempra Energy Trading Corporation
Docket No. 
ER01-1454-003

Mirant California, LLC, Mirant Delta, LLC,
Docket No. 
ER01-1455-009

and Mirant Potrero, LLC

Williams Energy Services Corporation
Docket No. 
ER01-1456-010

WHY IS FERC PROVIDING COVER TO CORPORATE CRIMINALS?

That’s the question everyone in the lay public is asking, now that it is common knowledge that power generators and power marketers like Enron manipulated the energy markets, is why is FERC giving cover to these Corporate Criminals? Ten individual fatalities are attributable to the unlawfully contrived rolling black out in the San Francisco Bay area on June 14, 2000. Why are these criminals still at large? How many people must die before the FERC wakes up and realizes that the repercussions of actions by generators, power marketers, and government insiders that helped them, are criminal and based on fraud?  Don’t you know this has destroyed tens of thousands of jobs in Silicon Valley, and millions nationwide, created our economic recession, and it is all because of greed, not the “market forces”? 

JUNE 14, 2000 GENERATOR’S AND MARKETER’S EXERCISE OF MARKET POWER RESULTS IN 10 FATALITIES

[image: image6.png]



CARE contends that Independent Energy Producers Association, Inc., all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and the California Power Exchange; all scheduling coordinators acting on behalf of aforementioned sellers; California Independent System Operator Corporation; and the California Power Exchange where involved together in a ISO/generator trust to drive up the price of electricity, and justify expedited power plant construction in California to further maximize generator profits during the period January 2000 forward.  CARE contends that in addition to the obvious effects, shown in figure 1, of the contrived outage on the day-ahead markets in the PX, the June 14, 2000 created an eminent threat to public health and safety, and overburdened Northern California emergency services, hospitals, and law enforcement with unanticipated costs of public and private funds. Effects of the blackout on Silicon Valley’s, and the nation’s economy, where far more profound. CARE contended substantially these same allegations in our original October 6, 2000 Complaint (in EL01-2) alleging that the FERC and Department of Justice needed to complete a thorough investigation of the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Bay Area, and the loss of life, injury, hospitalizations, and associated costs for governmental and private emergency services associated with these events and circumstances. CARE never received any response from FERC.

In typical fashion the FERC has repeatedly denied (and/or ignored) CARE’s requests, motion and complaints concerning “unjust and unreasonable energy pricing” associated with the apparent manipulation by energy traders like Enron, and allowed the resulting civil rights, anti-trust, constitutional, statutory, and criminal violations. Apparently you are no longer satisfied to merely ignore CARE’s continuing requests for relief, ignoring even the deaths of ten poor souls, that may have resulted from these, and other energy market manipulations, you are apparently content to provide cover to corporate criminals. 

We provide these reports and news articles to remind the FERC of the magnitude and impacts felt from the rolling blackouts of June 14, 2000 in the San Francisco Bay area in the days following this unprecedented contrive outage.

SAN JOSE MERCURY NEWS TEMPERATURE RECORDS WILT ACROSS REGION109 DEGREES SAN JOSE'S HOTTEST DAY

A DAY OF EXTREMES: HEAT CAUSES FIRES, POWER OUTAGES, HEALTH PROBLEMS. 

Thursday, June 15, 2000 
BY JOHN WOOLFOLK AND CONNIE SKIPITARES, Mercury News 

Mercury News Staff Writers Jack Foley, T.T. Nhu, Dale Rodebaugh, Paul Rogers, Rodney Foo and Matthai Kuruvila contributed to this report. 

SLIGHT COOLING FORECAST

Slightly lower

Temperatures are expected to bring some relief today from this week's record heat wave, but San Jose and other cities will still top the century mark, and more record temperatures are still possible farther inland. The evening will be mild, with lows in the 60s and 70s. For Friday, and the weekend, areas of morning coastal low clouds and fog; otherwise sunny Cooler. 

A blistering triple-digit heat wave shattered historic records across the Bay Area Wednesday, forcing emergency power outages and sending dozens of people to area hospitals. 

Slightly lower temperatures are expected to bring some relief today. 

San Jose's wilting afternoon temperature of 109 degrees was the hottest temperature ever recorded in the city. It broke the decades-old record of 108 set in July of 1972, according to the National Weather Service. Redwood City hit 108 -- another historic record -- while Mountain View posted 106 and Fremont reached 108. San Franciscans, accustomed to chilly summer fog in a city where temperatures have hit 100 degrees only 11 times since 1872, saw 103-degree heat that tied an all-time record reached on July 17, 1988. Oakland also set a record Wednesday at 99 degrees. 

Blame the heat on a high-pressure ridge moving over Northern California that is stifling the usual ocean breezes. As the high-pressure system moves offshore, temperatures are expected to dip today, but highs will still top the 100-degree mark in San Jose, and San Francisco and other coastal areas will drop below the century mark. 

''It doesn't look like it's going to produce a ton of cooling, but it should allow a little bit of a sea breeze to come onshore,'' said weather service meteorologist David Rosenberg. 

The heat wave prompted the weather service to issue an advisory urging people to stay in air-conditioned quarters and drink plenty of water. 

Authorities were investigating whether the heat killed a 70-year-old woman found dead inside a car parked on a Hayward street. She and her 77-year-old husband were waiting for an auto service to help start their car, which had mechanical problems. 

When police arrived at Prestwick Avenue shortly after 4:30 p.m. they found the couple unresponsive. 

Police said the woman was pronounced dead at the scene. An autopsy had not yet been scheduled late Wednesday night. 

The husband was taken to St. Rose Hospital in Hayward, where he was listed in critical condition, police said. The identities of the couple were not released. 

Elsewhere, people were treated for heatstroke, exhaustion and dehydration at several area hospitals. 

At least 25 people at Pacific Bell Park, where temperatures hit 103 by the fifth inning, sought treatment for heat-related illnesses, officials said. 

''They're dropping like flies today,'' one security guard said. 

The sell-out crowd of more than 40,000 began clearing the sun-baked seats and bleachers while the players put cabbage leaves on their heads to keep cool between innings. 

Outages across region 

Air conditioners and fans strained power sources, prompting utility officials to take the unusual step of ordering rolling power outages to prevent a collapse of the supply. The rolling blackouts affected 97,000 customers in several counties, including Santa Clara, San Mateo and Alameda. 

The unprecedented outages were ordered by the California Independent System Operator, established two years ago under electricity deregulation to oversee power supplies. 

The rolling outages were supposed to last an hour in each area, but some residents said they lasted hours. 

''A lot of these older folks are really sweating,'' said Madeleine O'Connor, a resident at the Villages, a San Jose retirement community of 1,500 that was affected by the blackout. ''These condos are really hot. We've been sweltering since a quarter to three.'' 

The intense heat also buckled Caltrain rails in San Mateo near Tilton Avenue, causing a stretch of southbound rails to bow two feet out of alignment, a phenomenon known as a ''sun kink.'' 

''It's sort of like spaghetti,'' said Caltrain spokeswoman Rita Haskins. ''You know how when spaghetti cooks it gets more flexible? That's what rail is'' when it gets too hot. 

A train engineer noticed the problem shortly before 5 p.m. and stopped the commuter train until a crew could complete temporary repairs. Commuters saw a 75-minute delay. 

Three of four eastbound lanes of Interstate 80 in Solano County buckled under 109-degree heat, backing up traffic for miles, while malfunctioning traffic signals caused chaos and delays on dozens of roads. 

The hot, dry conditions stoked a brief but dramatic wildfire near Livermore early Wednesday morning that burned 32 acres of brush in a half-hour before being contained. No damages or injuries were reported for the fire, whose cause is still being investigated. 

A 60-acre grass fire also was burning out of control late in the day outside of San Jose, according to the Santa Clara Ranger Unit. 

And in Napa County, firefighters fought to control a blaze that scorched 2,800 acres on the west side of Lake Berryessa in Napa County, forcing the temporary evacuation of 40 homes and several resorts. More than 800 firefighters were on hand to control the fire, which was 10 percent contained late Wednesday, said Connie Sabin, a spokeswoman for the California Department of Forestry and Fire Protection. 

In search of cool 

Across the Bay Area, people tried to beat the heat. People packed air-conditioned malls and theaters, while stores had runs on fans and air conditioners. 

''We don't know how to ice skate, but it's cooler in here than anywhere else in the mall,'' said Keesha Johnson, 16, who was cooling off on the bleachers next to Eastridge Mall's ice rink with three friends. ''We'll probably stay here awhile. Who wants to go out there?'' 

Popular appliance 

Colleen Barragan and her mother, Ruth Ramos, had just purchased an air conditioner they hoped to get home and install before Barragan's two youngsters got home from school. 

''Everybody was complaining about the rain just a few days ago,'' said Barragan. ''Now we're dying of this heat.'' 

Not everyone was complaining. In Gilroy, David Coates was relishing the weather. He and his wife, Paula, own the Pick-A-Dilly ice cream shop on First Street. 

''We love this kind of weather,'' said Coates, from his air-conditioned store. ''Every table is full and people are lined up outside the door.'' 

FOR IMMEDIATE RELEASE June 15, 2000

CONTACT: PG&E News Department (415) 973-5930 

PG&E CREWS CONTINUE WORKING TO RESTORE HEAT-RELATED OUTAGES IN THE BAY AREA 

After three days of unprecedented temperatures in Northern and Central California, Pacific Gas and Electric Company crews continue to restore heat-related outages in the greater Bay Area. 

The California Independent System Operator (CAISO) did not require the company to repeat yesterday's rotating outages today. Rotating outages were in effect only from 1:15 p.m. to 5 p.m. on Wednesday, June 14. There were, however, a wide range of small outages throughout the service territory caused by overloaded equipment on the electric system. 

In the greater Bay Area (San Francisco, East Bay and South Bay), the maximum number of customers affected by heat-related outages at any one time today was 20,000. There were hundreds of outages that impacted small pockets of customers each time, which required hundreds of pieces of equipment to be repaired or replaced by work crews. In fact, approximately 500 transformers have been replaced. Because crews have been spread all over the greater Bay Area, a number of customers - approximately 1,800 - have experienced (or are still experiencing) prolonged outages. Most outages were the result of transformers on power poles overheating from the extreme heat, coupled with the increased demand for electricity. 

"Our crews have worked all day in the 100 degree-plus temperatures to repair equipment impacted by the heat, and we will continue to work hard until every customer is restored," said Gordon R. Smith, president and CEO of Pacific Gas and Electric Company. "We appreciate everyone's patience as we continue to repair the damage caused by this unprecedented heat wave." 

In order to restore customers' power as quickly as possible, Pacific Gas and Electric Company has moved additional crews to the San Jose area, which has experienced continued high temperatures and the bulk of today's outages.

Breeze eases killer heat 

RACHEL GORDON AND MARIANNE COSTANTINOU 

OF THE EXAMINER STAFF    June 15, 2000 

--------------------------------------------------------------------------------

Hayward woman dies in stalled car; high temps force rolling brownouts 

The scorching heat wave that apparently killed two elderly people an d caused electrical blackouts around the Bay Area seemed to be coming to an end as the ocean breeze and fog were expected to cool the region considerably Thursday. 

A day after San Francisco hit a record-tying 103 degrees, the National Weather Service expected Thursday's high to be 75. Around the Bay Area, the day's highs also were expected to be much more manageable: Oakland, 81; Redwood City, 88; Livermore, 96; and Santa Rosa, 97. 

The temps were likely to dip even more Friday and through the weekend, ranging from 60s near the coast to lower 90s in Santa Rosa, said Diana Henderson, National Weather Service forecaster. 

The break in the weather couldn't have come at a better time. Wednesday was the hottest weather ever to hit the Bay Area. 

A Hayward woman died, apparently of heat stroke, and her husband was critically injured as they waited in their car, in triple-digit heat, for a tow truck. And a Washington state man died of a heart attack, possibly heat-induced, as he took a noontime walk in Pleasanton. 

The heat wave reached its peak Wednesday, but was expected to cool down Thursday - most notably in coastal areas - and through the weekend. However, inland areas were still expected to be in the upper 90s Thursday, Henderson said. 

"We got a little surge of marine air coming from the south," Henderson said. "There's a big wedge of fog rolling up from the south. It was in Santa Barbara yesterday and a sudden movement of air brought it up the coast." 

The air quality still was expected to suffer as the Bay Area Air Quality Management District declared another Spare the Air day for Thursday. It was the third day in a row that residents were encouraged not to drive their cars, not use gas-powered lawnmowers, not barbecue and not use aerosol sprays. 

The National Weather Service recorded 59 degrees in downtown San Francisco at 5 a.m. Thursday, markedly lower than Wednesday's 78 degrees at the same time. 

Wednesday saw record-breaking temperatures across the region. San Francisco reached a withering 

103 degrees Wednesday, tying its all-time high. 

But other cities were even hotter. San Jose broke its all-time high at 109. So did Mountain View, at 106. Santa Rosa, Redwood City, Concord and Fremont each withstood 108. But the prize for highest Bay Area temp went to Vallejo and Kentfield, whose highs of 110 were just 10 degrees shy of Death Valley's. 

Thursday's early morning temperatures were much more bearable elsewhere around the Bay Area: Oakland, 65; Redwood City, 73; Livermore, 69; Concord, 72; and Santa Rosa, 65. 

For PG&E, Wednesday brought unprecedented demand as everyone with an air-conditioner decided to turn it to high. Some 97,000 homes, businesses and offices throughout the Bay Area went without electricity for some part of the day as PG&E set up "rolling brownouts," cutting off power in rotating neighborhoods an hour or two at a time to prevent citywide blackouts. 

Even with that tactic, about 19,000 customers - mostly in the East Bay and South Bay - were without power at 8 a.m. Thursday because of equipment failure. 

"We got crews mobilizing and working all night long and we have crews working out there right now," spokesman Jon Tremayne said. 

It was immediately unknown when power would be restored for those customers. 

City Hall and Gov. Davis ordered their government agencies on Wednesday to curtail electrical use, from dimming hall lights to shutting down computers. 

The heat intensified wildfire conditions. In Napa, more than 1,000 firefighters continued Thursday morning to battle a 5,700-acre blaze west of Lake Berryessa that forced the evacuation of 40 homes and destroyed two. The fire was 60 percent contained by 8 a.m. and full containment was expected by 8 p.m., said Connie Sabin, volunteer spokeswoman for the California Department of Forestry. 

The Oakland Fire Department patrolled the hills from Berkeley to San Leandro, for fear that the high-fire danger conditions might ignite another disaster like the one in 1991. 

It was so hot in Solano County that the pavement buckled in three of four lanes of eastbound Interstate 80. Traffic backed up for miles in the sweltering heat, which reached 109. Across the Bay Area, overheated cars stalled on highways, bridges and city streets. 

Only the brave sought leisure outdoors. A stroll through Yerba Buena Gardens around 4:30 p.m. revealed a ghost town. More seats were empty than full at Pacific Bell Park for the Giants' day game against Cincinnati. Two dozen who braved the game sought first-aid treatment at the stadium for heat-related illnesses. 

PG&E began its rolling brownouts in San Francisco around 2 p.m. Power intentionally was cut to some 35,000 customers at a time, in one- or two-hour stretches. The idea was to reduce the energy load to avoid a major, uncontrolled blackout. 

Tremayne said there is a statewide schedule for such rolling brownouts, but he couldn't release the information in fear of compromising public safety. 

"If we publish that . . . you're giving the criminal element important information. House alarms will not be operating. Bank (security) cameras and bank alarms will not be operating. It's for safety of the public and our customers," he said. The rotating blackouts cut power not only to buildings, but also to such energy sappers as stop lights. 

The Department of Parking and Traffic assigned traffic-control officers to the affected intersections to help keep traffic moving and cars from running into each other. 

Still, said chief traffic engineer Bond Yee, "There were some backups and congestion." 

Earlier in the day, the San Francisco OES issued an urgent bulletin to all city departments, calling for voluntary cooperation in saving energy. 

"Your department is asked to take all possible steps to immediately reduce electrical power usage by shutting off unneeded electrical devices and by turning on any emergency power generators at your facilities," said the bulletin. 

"This is a serious emergency and there is the potential for a widespread power outage," it stated. 

Throughout city-owned buildings, from the Public Utilities Commission offices on Market Street, to the zoo near Ocean Beach, to the Health Department administration offices at Civic Center, the lights were dimmed. City Hall, where the mayor and Board of Supervisors work, was no exception. Two out of three hallway lights were shut off. 

The blistering heat also took its toll on ambulance crews, who by Wednesday afternoon saw nearly double the activity than on a usual, fog-cooled day. 

Normally, the 911 ambulance dispatch center gets an average of 335 calls in a 24-hour period beginning midnight. On Wednesday, the center logged 675 calls. 

"The heat exacerbates existing medical conditions, so more people are calling for emergencies," said Health Department spokeswoman Eileen Shields. 

The hot sun wreaked havoc for Muni, said agency spokeswoman Maggie Lynch. There were periodic delays in the Muni Metro system, some lasting as long as 20 minutes. 

And a couple of trains broke down on the Embarcadero as they neared Pac Bell Park to bring fans to the Giants game. But there were plenty of diesel buses in the area to pick up the people who didn't want to walk, Lynch said. 

She said the heat caused the gears on the trains to jam up. 

Muni also was caught off guard when crowds started to leave the game early as they tired of being baked by the heat, forcing transit officials to scramble to get buses and street cars back to the stadium earlier than expected to haul away the sun-drenched fans. 

"Who'd have thought we'd have a problem with heat at a ballgame in San Francisco?" Lynch asked. 

One fan who hopped on a street car in front of Pac Bell Park after the eighth inning said passengers were told by the driver to get off because there wasn't enough electricity to get the train moving. It started up about two minutes later, and people got back on. 

The hot air also can work magic on the metal cable-car tracks, causing them to expand, so crews were busy hosing them with water to keep them in check. 

The heat prompted another problem for Muni: mischievous kids. They were throwing water balloons and rocks at buses in the Sunnydale area, forcing Muni to reroute the 15-Third Street line away from the area. 

Temperatures soared at the city-run animal shelter at 15th and Harrison streets. Late Wednesday, the thermometer in one of the cat wards reached 94 degrees. 

"We have a fair number of ice packs in the cages," said Dr. Bing Dilts, the shelter veterinarian. "We're doing what we can to cool them down." 

Dogs rescued from cars 

The Animal Care and Control agency, which operates the shelter that was packed Wednesday with a couple of hundred animals, was busy in the field, too. 

"We've pulled six or eight dogs out of cars," said Carl Friedman, the agency's director. "Most days, we don't get any calls because of San Francisco's natural air conditioning." 

Compassionate passers-by alerted Animal Care and Control authorities to the plight of the drooping dogs in parked cars. Officers quickly went to retrieve them and brought them to the shelter to await their owners, who will be lectured and hit with a minimum bill of $15 when they show up. 

"The dogs, thank God, look like they're going to survive," Friedman said. 
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Cooler air could slip over hills

At least 10 people died and others suffered heat strokes; PG&E shuts off power to scores in an effort to preserve the power grid 

By Carolyn McMillan

TIMES STAFF WRITER 

The ocean began to work its cooling magic along the coast Thursday, but the region's inland valleys had little relief as residents sweltered through a second day of triple-digit temperatures, power outages and heat-related injuries. 

San Francisco was back to its usual foggy self. But in Pleasanton -- where the mercury topped out at 104 degrees -- three people collapsed from heat exhaustion during a graduation ceremony for Foothill High School at the Alameda County Fairgrounds. 

Heat-related power failures also continued to plague the inland areas, with 10,500 customers in the South Bay and parts of Alameda and Contra Costa counties without electricity by late afternoon, according to PG&E spokesman Tom Collins. Extra crews were brought in from outside the Bay Area to work on restoring power as quickly as possible, he said. 

A cooling trend is expected to bring lower temperatures through the weekend, with the hottest areas creeping down to the 80s and 90s, said National Weather Service meteorologist David Rosenberg. 

"The cooler air can take a while to move over the hills," Rosenberg said. "It's not going to be getting any warmer. The question is how much cooler it's going to be." 

The heat wave was particularly devastating Wednesday, contributing to the deaths of at least two people in the East Bay, six in San Mateo County and two other suspected cases in Santa Clara County. 

In Pleasanton, Cam Bo Tu, 73, was taking a noontime walk with his wife when he died from cardiac failure and exposure to the heat, according to Deputy Jimmy Smith of the Alameda County Coroner's Office. 

In Hayward, 70-year-old Maydel Mattos died after spending five hours stalled in her car with her husband. The case is still under investigation, Smith said. Mattos' husband, Frank, also was hospitalized, but he had improved enough Thursday to be released from intensive care at St. Rose Hospital. 

For some people, even Thursday's relatively bearable temperatures were too much. In Martinez, where a breeze was blowing in from the Delta, 79-year-old Mamie Rubino pronounced it "hot enough to kill a horse." 

"You just can't resist this kind of heat," Rubino said as she left the farmers market with bags of fresh produce. 

The slightly cooler temperatures meant that Pacific Gas & Electric did not have to resort to the deliberate, rolling power outages that had left 97,000 Bay Area customers without lights or air conditioning for periods Wednesday. 

Those rotating outages marked the first time that PG&E was ordered by state regulators to yank electricity from its regular customers. 

More than 750 homes were without power Thursday night in parts of Danville, Pleasant Hill and Walnut Creek, a PG&E spokeswoman said. 

As the temperature climbs, so does the demand for power. California's power grid was under such strain Wednesday that the Independent System Operator, which regulates power transmission, told PG&E it had to scale back usage during the peak afternoon hours. 

"It might inconvenience people, but we need to protect the integrity of the system," said ISO spokesman Patrick Dorinson. "If we don't take off the load, you'd end up crashing the entire system." 

The utility had already agreed to cut power to some large, industrial customers, who agreed to give up electricity during times of peak demand in exchange for cost breaks during the rest of the year. 

Even with some customers blacked out, PG&E still provided roughly 23,300 megawatts of electricity Wednesday, more than any single day in its history. 

A PG&E spokesman said the deliberate outages affected about 2 percent of its customers, with most outages lasting 90 minutes or less. 

"We would lose (power to) larger amounts of people for longer periods of time if a portion of the grid went down," said spokesman Tom Collins. "This has been the first time anything of this magnitude has been done in California, at least in PG&E's territory." 

Although it's possible the region could see more deliberate outages as summer gets under way, Dorinson and others said it's not likely. 

For one thing, two power plants that normally supply electricity to the Bay Area were down. And another line that brings in power from Oregon had to run at reduced capacity, said state energy commission spokeswoman Claudia Chandler. 

"What happened was a combination of unusual factors coming together in one day," she said. 

Since electricity was deregulated, a number of new companies have sought approval to build power plants. In February, the commission approved a new Pittsburg plant. And a second one is under review that would be built in Antioch, Chandler said. 

In all, there are half a dozen Bay Area power plants pending commission approval. It will be several years before any of those are operational, but eventually they should help the Bay Area with unusual peaks in demand, she said. 

Staff writers Bonita Brewer, Corey Lyons, Scott Marshall and Daisy Nguyen contributed to this story. 

Tech Firms Take Heat In Bay Energy Shortage

David Lazarus, Chronicle Staff Writer    Friday, June 16, 2000 

Silicon Valley deserves plenty of credit for fueling virtually unprecedented economic growth. 

But the tech industry's global headquarters also merits much of the blame for Bay Area electricity shortages this week when record high temperatures pushed the power grid to the breaking point. 

Demand for electricity in Silicon Valley is increasing by about 5 percent a year -- compared with a statewide average of 2 percent -- while no new power plants are slated to come on line until next year at the earliest. 

``Demand will keep rising,'' said Larry Owens, head of customer services for Silicon Valley Power, the municipal utility of Santa Clara County. ``Through next summer at least, we will be having more alerts on hot days, if not actual power outages.'' 

Intermittent outages yesterday and rolling outages on Wednesday had an impact on homes and businesses throughout the Bay Area. 

One leading Silicon Valley enterprise, insisting that its name be kept out of print, said it lost $1 million an hour for the three hours it was without electricity. 

No one expects the valley's thirst for juice to diminish. If anything, experts say the local proliferation of computers and info-tech hardware will continue making the Bay Area especially susceptible to power shortages. 

``It's troubling,'' said Terry Winter, president and chief executive of the California Independent System Operator, a nonprofit agency that oversees electricity flow throughout the state. ``Things have grown faster than anyone expected.'' 

On a nationwide basis, a recent study claimed that growth in Internet use has caused computers and computer peripherals to now consume about 13 percent of available power, up from less than 1 percent in 1993. 

But the California Energy Commission disputed that finding, insisting that computers actually account for about 4 percent of national power consumption. 

What is indisputable, though, is that Silicon Valley requires vast stores of electricity to power computer-intensive offices, so-called clean rooms for chip production and ``server farms'' in which whole buildings are given over to Internet-related data processing. 

``The server farm thing was a shock to me, just how much load you can put in a building,'' Winter said. 

Along with heavy power consumption for the hardware, he noted that server farms require additional electricity for air conditioners to counter all the heat generated by the machinery. 

In most areas across the country, power use is fairly evenly divided between industrial, commercial and residential users. But according to Silicon Valley Power, fully 90 percent of available electricity in Santa Clara goes to industrial and commercial customers. 

And even this might not be enough. 

Justin Bradley, director of environmental programs for the Silicon Valley Manufacturers Group, an industry organization, said a number of leading tech firms are now mulling installation of their own power plants to guarantee an uninterrupted flow of electricity. 

Redwood Shores' Oracle Corp. has taken the lead in this regard, recently shelling out about $6.5 million for its own plant. 

``This is a very serious issue for the economic vitality of the valley,'' Bradley said. ``Infrastructure investment has had a hard time keeping pace with the valley's growth.'' 

Meanwhile, energy industry insiders and analysts say the current situation of high demand and low supply in Northern California will almost certainly add up to one thing: rising prices. 

``We've been undersupplied and the demand is just ravenous,'' said Nettie Hoge, executive director of the Utility Reform Network, a grassroots organization. 

Ironically, she said higher electricity rates may be just the incentive the energy industry needs to spur construction of new power plants, which would boost supply and, potentially, result in lower prices down the road. 

For most California energy users, electricity rates are now frozen to stabilize the market as part of recent deregulation of the industry. The rate freeze will end next year. 

If nothing else, this week's outages underline the unique challenges of doing business in the Bay Area. Along with earthquake danger, clogged roads and sky-high housing costs, companies also must grapple with a less-than-reliable energy supply. 

The California Independent System Operator declared a Stage 1 power emergency on Wednesday, meaning that energy reserves fell below 7 percent. 

In a Stage 1 emergency, consumers are asked to voluntarily turn off lights and assorted gadgets to reduce power use by as much as possible. In a Stage 2 emergency, reserves fall below 5 percent and power may be interrupted to some heavy users. 

A Stage 3 emergency, which has never been called on a statewide basis, means energy reserves almost have been depleted and power to all users may be cut at any time. 

Pacific Gas and Electric Co. was taking no chances Wednesday, cutting electricity to blocks of 35,000 Bay Area customers for as long as 90 minutes at a time. 

The utility was instructed by the Independent System Operator to continue interrupting service to some customers from noon to 6 p.m. yesterday as hot weather persisted in inland areas. 

``There is adequate power -- until we get into situations that are extreme,'' said Daniel Nix, deputy director of energy information and analysis for the California Energy Commission. 

To improve reliability in Silicon Valley, he said the Bay Area's only choice will be to build more power plants on the Peninsula and in the South Bay. 

A new plant already is in the works for the San Jose area but won't be operational until 2002. 

A Silicon Valley ``energy summit'' organized by the manufacturers group last week focused on this trend, with representatives of local companies, utilities and government agencies comparing notes on the region's hunger for power, so to speak. 

A task force is expected to be formed soon to explore ways that Silicon Valley enterprises can address electricity providers' lack of reliability. 

``There's one clear lesson from this week,'' said Dan Richard, senior vice president of PG&E. ``We need more power generation and transmission in the area. There's simply no other way around it. 
As recent events following your release on May 6, 2002 of the Enron Memos have unfolded it has become clear that the so-called, California Energy Crises, was contrived altogether, and there was no need for additional power generation capacity.

In the testimony of California State Senator Joseph Dunn before the US Senate Commerce, Science & Transportation Committee on May 15, 2002 in Washington D.C. he points out apparent Racketeering of just one IEPA member Reliant, and also Complicity involving the California ISO. 

I am troubled by recent admissions by Reliant that it engaged in phantom trading practices intended to create false stock valuation, a violation for which Dynegy also stands accused. Reliant announced on Monday that it had engaged in transactions involving simultaneous purchases and sales with the same counterparty and the same price—so-called “round trip” trades. These transactions, involving more than 100 million megawatt hours and 45 billion cubic feet of gas over the last three years, increased Reliant’s revenues by about 10 percent during that period. The company’s CEO has blamed these violations on “misguided employees,” but the problem is much more deeply rooted—industry players have admitted that “round-tripping” was a common practice among the major players. Though Dynegy has not admitted guilt, we believe its argument that the trades were intended to test a computer system is specious. To the extent that this practice falsely inflated corporate earnings, these companies are in violation of federal securities disclosure laws. Put together, the evidence suggests that Enron and other market participants used the mail and wires to defraud the State of California and its consumers. Given this, I believe they may have violated the Racketeering Influence Corrupt Organizations Act, commonly referred to as RICO.

THE CAISO COMPLICITY

I have talked about the unlawful conduct we believe Enron and others engaged in. Now I address a troubling aspect of the memoranda. The date, December 6, 2000, of the first memorandum is not, in my mind, coincidental. It implicates the CAISO as a willing or, or at best, unwitting participant in the process. I have previously detailed to the committee how Enron successfully lobbied for the market rules that allowed for later exploitation. What is important for you to understand, and to act upon, is that by the time these memoranda were written Enron was the market. It was the market regulator, a key market participant, a market speculator and, as the memoranda reveal beyond any doubt, a market manipulator. Committee members and staff have struggled for months with the question of regulatory oversight during the energy crisis. We have asked many times, “Who was watching the store?” Others have recounted the shortcomings of our federal regulatory bodies, including the FERC, but I will focus on one of FERC’s charges, the CAISO. I contend that CAISO management knew, or should have known, about the games Enron and others perpetrated on the market. Further, I believe CAISO management was either co-opted by Enron and the marketers participating in the California market, or it was incompetent in the handling of the manipulative strategies. Either way, CAISO failed in its duty to regulate the market.

In CARE October 6, 2000 
 complaint in docket EL01-2, CARE petitioned the Commission to make findings that the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Bay Area warrant investigation by the United States Department of Justice of trust activities in restraint of trade and alleged civil rights violations by Independent Energy Producers, Inc., and all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator. In subsequent Orders
 by the Commission CARE was repeatedly told of the Commission's lack of jurisdiction over “claims of civil rights [anti-trust] violations and [CARE’s] request for a criminal investigation”. Without limitation, we disagree and object to FERC's position that civil rights and anti-trust matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.

CARE was also repeatedly denied rehearing on this matter because CARE failed to provide substantial evidence to substantiate our claims of violations of the FPA and other statutes like those covering civil-rights and anti-trust. Now when we provide substantial evidence corroborative of CARE’s Complaint the FERC still acts like nothing has changed saying nothing except treating us like we don’t matter. 

Following the FERC’s May 6, 2002 release of the Enron memos in a May 16, 2002 CBS MarketWatch report titled Enron linked to California blackouts it stated 

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. "What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof.

CARE contends this is precisely the type of new facts that demonstrate FERC’s failure to respond and properly investigate CARE’s complaint in regards to the events and circumstances surrounding the June 14, 2000 rolling blackouts in the San Francisco Bay area filed in October 6, 2000. 

In the GAO’s June 18, 2002 analysis and report titled Energy Markets: Concerted Actions Needed By FERC To Confront Challenges That Impede Effective Oversight GAO-02-656, it specifically identified (on page 50) the failure on FERC’s part to pay close attention to complaints as it has planned to.

While the 2001 version provides more information than earlier versions on the strategies to be used to achieve the agency’s goals and objectives, the plan still provides few details on how FERC will work with market participants to accomplish the goals and objectives. The plan also does not have quantifiable outcome measures that can be used to assess FERC’s progress in achieving the goals and objectives over the period of the plan. For example, to protect consumers, the plan states that FERC will detect abuses of market power quickly. To do this, FERC will pay close attention to complaints as it receives them and will also develop its analytical capabilities. However, there is no information on what new actions FERC will take to pay close attention to the complaints or what actions it will take to develop its analytical capabilities. There are also no quantifiable outcome measures to evaluate FERC’s success in achieving this goal and its related objectives.

FERC’s failure to keep to its commitment to “detect abuses of market power quickly” and “pay close attention to complaints” is evinced by your response to CARE’s complaints in Dockets EL01-2 filed October 6, 2000, EL01-65 filed April 16, 2001, and your response to CARE’s motions in Docket EL00-95. CARE has yet to receive any evidence from FERC that it has investigated any of CARE’s complaints, or motions. Our contention that you are provide cover to corporate criminals is evinced by the GAO’s June 18, 2002 analysis and report titled Energy Markets: Concerted Actions Needed By FERC To Confront Challenges That Impede Effective Oversight GAO-02-656 page 53.

In today’s competitive energy markets, the lack of adequate refund and penalty authorities may be a significant handicap to FERC’s ability to fulfill its regulatory mandate because market participants have the opportunity to profit by millions of dollars within a very short time through exercising market power and engaging in other anticompetitive behavior. For example, in response to filings made after the recent electricity price spikes in California, FERC determined that it had no authority to order refunds for unjust and unreasonable rates charged prior to the refund effective date. If FERC does not have the authority to curb anticompetitive behavior by ordering refunds or levying meaningful penalties against market violators, the risk of engaging in this type of behavior for market participants is severely diminished. Many FERC officials that we spoke to believe that FERC’s credibility as an effective regulator of competitive electricity markets is limited without the authority to levy meaningful penalties. They believe that industry participants do not perceive FERC as a forceful regulator because it does not have adequate “bite” to go after market abusers and therefore cannot deter future violations.

Without limitation, we disagree and object to FERC's position that civil rights and anti-trust matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction. FERC provides no assistance in any form to encourage or foster the public’s participation. Thus far civil rights, anti-trust, constitutional, statutory, and criminal violations, and potentially significant impacts, and their mitigation measures, have been completely overlooked in pursuing the overwhelming goal of getting as many powerplants on line as quickly as possible at virtually any cost, including the health & safety of the predominantly people of color most directly affected. Does the FERC’s investigation and analysis contain a responsive analysis based on the evidence in the record, giving careful and thorough consideration to all potential impacts and mitigations, and the public’s constitutionally mandated right to comment and participate in the process?  The honest answers to these questions are the same. No -- because no one in a position of authority within the pertinent regulatory agencies is - or is allowed to be - seriously concerned with these matters, and those who are must keep it a secret, even if it entails compromising professional standards, or facing being dismissed. 

CARE PRAYS FOR REHEARING, LATE INTERVENTION, RECONSIDERATION, OR ANY REASONABLY EFFECTIVE PROCEDURAL DEVICE REGARDING DOCKET EL02-71
With sincere apologies and gratitude for your patience with CARE and the members of the general public CARE exclusively represents, based on recent events and disclosures regarding Enron, its auditor Author Anderson, and other market participants, CARE is compelled to respectfully demand rehearing, late intervention or other procedural device to reconsider and modify the FERC's position in regards to the California Parties’ complaint in docket EL02-71, and CARE’s motion to Consolidate such matters along with dockets PA02-2, EL01-2, and EL01-65, into FERC docket EL00-95 (San Diego Gas & Electric et.al.). 

CARE notes here recent events related to Enrongate including the conviction Saturday June 23, 2000, by a jury, of Obstruction of Justice by Author Anderson, Enron’s auditor. Today’s Houston Chronicle article titled Consultant: Enron's use of reserves `makes sense' Company reportedly kept profits off books during energy crisis, reports that Enron Corp. used undisclosed reserves to conceal energy-trading profits during the California energy crisis. Therefore, FERC still may not have all the information on Enron’s fraud.

The New York Times reported Sunday that Enron used undisclosed reserves to keep as much as $1.5 billion in trading profits off its books during the California energy crisis. The claim was attributed to six former managers and executives, quoted anonymously, who handled or reviewed the accounts.

As more and more information becomes available it has become clear that Enron and other energy traders where involved in fraud of unprecedented proportions. CARE provides the following figure from the Houston Chronicle for a graphic explanation of “round-trip trading”. 
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A CBS MarketWatch report titled PG&E, Calpine admit 'wash' trades

Reliant discloses one round trip deal, on June 1, 2002 reported that in response to the FERC’s probe, PG&E Corp., Reliant and Calpine admitted instances in which they engaged in so-called "wash" or "round trip" trades, the same so-called “round trip” trades cited in California State Senator Dunn’s testimony before the US Senate Commerce, Science & Transportation Committee on May 15, 2002 on RICO.


For example PGE&E Corp., with both a utility and marketing arm, should have understood most the cost of their manipulation to the energy markets.  They literally had their finger on the switch on June 14, 2000.

PG&E Corp told FERC late Friday that it found 12 occasions where its National Energy Group subsidiary was a party to these kinds of transactions -- basically described as the sale and purchase of electricity at the same price whereby companies can artificially puff up their revenue and trading numbers. 

PG&E Corp. said the deals had no material effect on its reported financial results.
PG&E Corp is strongly implicated in Enron’s fraudulent market practices because PG&E Corp and Enron are both listed in the FERC’s approval of PG&E’s and Enron’s Market-based rate filing in ER00-2395, on May 31, 2000, in PG&E Corp’s acquisition of Portland General from Enron.

On April 12, 2000, Quantum Ventures (“Quantum”), the non-utility parent holding company of PGES, and Enron Energy Services Operations, Inc. (“EESO”) entered into a Stock Purchase Agreement whereby, subject to certain condition precedent, including issuance of all regulatory approval, EESO will acquire 100% of the capital stock of PGES from Quantum (the “Acquisition”). EESO is a wholly-owned subsidiary of Enron Energy Services, LLC, in which Enron Corp. (“Enron”) is a majority owner, Portland General is a wholly-owned subsidiary of Enron and the only Enron affiliate that is an electric utility with a franchise service territory.

CARE contends that any market practices by any market participant (including PG&E Corp and Enron) to participate in so-called “round trip” trades are based on fraud.  Therefore any quarterly market transaction reports must be false, and therefore these parties failed to comply properly with the FERC’s reporting requirements under FPA Section 205(c). Any subsequent transactions following the date of such fraud’s perpetration becomes contaminated and therefore creates a fraud, upon a fraud. CARE further contends that any subsequent transaction, are subject to FERC’s statutory requirement to issue refunds for overcharges. Such refunds are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power
. 

On June 14, 2002, Calpine Corporation (Calpine) filed a Request For Expedited Clarification (Request) in response to the Commission's Order issued May 31, 2002, in docket EL02-71.  In addition, Calpine requested that the Commission shorten the period within which to comment on their Request.  By this notice CARE hereby provides a timely answers to Calpine's June 14, 2002 request, in regards to Calpine’s and the California Parties petition dropping their complaint against Calpine under FERC docket EL02-71 regarding long-term energy contracts negotiated by the Governor, once again in Secret. Without limitation, we disagree and object to FERC's position that civil rights and anti-trust matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction specifically in regards to further subjection of Western Market consumers to “unjust and unreasonable” energy pricing through long-term energy contracts such as Calpine’s in the forward energy markets, which are based on fraudulent transactions by Calpine in the spot and forward markets, in concert with PG&E Corp, and Enron, from 2000 forward. 

CARE contends that FERC has ample reasons for not excusing Calpine from the complaint in docket EL02-71. The first being Calpine’s SEC lawsuit that specifically identifies fraudulent transaction between Calpine and Enron. We continue to misunderstand why FERC is providing cover to Calpine when their fraudulent transactions with Enron are so transparent?

This is a securities fraud class action on behalf of purchasers of the public traded securities of Calpine Corporation (“Calpine” or the “Company”) between January 5, 2001 and December 31, 2001, inclusive (the “Class Period”), seeking to pursue remedies under the Securities Exchange Act of 1934 (the “Exchange Act”). The essence of the action is that in order to overstate its earnings in 2001, Calpine manipulated its results in violation of Generally Accepted Accounting Principles and SEC rules by recording revenue from reciprocal transactions with Enron in which Enron and Calpine sold energy to one another at inflated amounts. In manipulating these transactions, defendants had actual knowledge that certain public documents and statements issued or disseminated in the name of the Company to the investing public during the Class Period were materially false and misleading. Further, substantial insider sales by the officer defendants during the Class Period are probative of the defendants’ scienter in this case.

In order to overstate its earnings in 2001, Calpine manipulated its results in violation of GAAP and SEC rules by recording revenue from reciprocal transactions with Enron in which Enron and Calpine sold energy to one another at inflated amounts. It has subsequently been disclosed that Calpine had sold 6.5 million megawatt hours of electricity to Enron at a price 58% higher than other Calpine customers paid. The reason for this is that Calpine had purchased natural gas from Enron at similarly inflated prices.

Apparently Calpine was also involved in manipulation in the natural gas markets, because fraud in one market taints both the energy and natural gas markets. CBS MarketWatch report titled PG&E, Calpine admit 'wash' trades

Reliant discloses one round trip deal, on June 1, 2002 reported,

In its review of over 72,000 transactions, Calpine said it found 31 of these trades. It said the transactions were made for risk management reason, not for "the purpose of increasing volumes or revenue, impacting market prices, or for any other improper business purpose."

Here we have Calpine admitting to fraud, once again, along with denial of culpability for their actions. CARE contends these are the same so-called “round trip” trades cited in California State Senator Dunn’s testimony before the US Senate Commerce, Science & Transportation Committee on May 15, 2002 on RICO. CARE contends that any market practices by any market participant (including Calpine and Enron) to participate in so-called “round trip” trades are based on fraud.  Therefore any quarterly market transaction reports must be false, and therefore these parties failed to comply properly with the FERC’s reporting requirements under FPA Section 205(c). Any subsequent transactions following the date of such fraud’s perpetration becomes contaminated and therefore creates a fraud, upon a fraud. CARE further contends that any subsequent transaction, are subject to FERC’s statutory requirement to issue refunds for overcharges. Such refunds are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power.

Reliant Resources and Duke energy where also involved in the same fraudulent transactions according to the CBS MarketWatch report.

Reliant Resources (RRI: news, chart, profile) disclosed one round-trip trade in the Western U.S. in 2000-2001.

Duke Energy (DUK: news, chart, profile) said out of more than 50,000 transactions, 13 transactions representing a "tiny fraction" of its volume at the time took place simultaneously with the same counterparty for the same amount of power at the same price.

Perhaps because, as the GAO points out, “industry participants do not perceive FERC as a forceful regulator because it does not have adequate ‘bite’ to go after market abusers and therefore cannot deter future violations”, other Generators and Power Marketers are willing to risk contempt charges, and revocation of market-based rates, in addition to fraud, according to the same CBS MarketWatch report.

Dynegy (DYN: news, chart, profile), whose chairman resigned Tuesday amid admissions that the company engaged in the transactions with CMS Energy (CMS: news, chart, profile), told FERC its review of trades found no round-trip deals in the electric grid that includes California.

El Paso Mirant, Entergy-Koch Trading, Public Service Company of New Mexico Xcel Energy and power wholesaler Transalta all denied any round-trip trades.

CARE again contends that any market practices by any market participant (including Reliant, Dynegy, and Duke Energy) to participate in so-called “round trip” trades are based on fraud.  Therefore any quarterly market transaction reports must be false, and therefore these parties failed to comply properly with the FERC’s reporting requirements under FPA Section 205(c). Any subsequent transactions following the date of such fraud’s perpetration becomes contaminated and therefore creates a fraud, upon a fraud. CARE further contends that any subsequent transaction, are subject to FERC’s statutory requirement to issue refunds for overcharges. Such refunds are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power.


CARE provides our detailed response to FERC’s finding in your May 31, 2002 Order
 regarding docket EL02-71.

We also reject the claim that "all rates must be filed with FERC and published for public review prior to the time service commences." Complaint at 5 (emphasis added).  As stated in the July 25 Order, FPA 205(c) does not "require that the Commission receive prior notice of market-based rates." 96 FERC at 61,506 (quoting language of subsection: "every public utility shall file with the Commission, within such time and in such form as the Commission may designate"). 

How can such claims be made in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, and Duke Energy, that they took part in fraudulent transactions that would have necessarily required false reporting to the Cal –ISO and FERC? What about the 1.5 billion dollars in the off-the-book reserves by Enron, does FERC have any corroborative evidence that these transactions were properly reported to Cal-SO and FERC? CARE requests you reconsider your position and quit providing cover to Corporate Criminals.

This is not to say the Commission fails to consider the reasonableness of the use of market-based rates prior to their effectiveness.  Prior review consists, however, not of the particular prices agreed to by willing buyers and sellers.  Rather, it consists of analysis to assure that the seller lacks or has mitigated market power so that its prices will fall within a zone of reasonableness.  In the case of market-based rates, the just and reasonable standard of FPA   205(e) is satisfied by the Commission's determination, prior to the effectiveness of those rates, that the utility (and its affiliates) lacks market power or has taken sufficient steps to mitigate market power.  E.g., Grand Council of the Crees, 198 F.3d at 953 ("In reviewing such applications, the Commission demands that the power marketer establish that it, and its affiliates, either do not have, or have adequately mitigated, market power in both generation and transmission.  The applicant must also establish that it cannot erect barriers to entry, and that there is no evidence of other behavior perceived as anti-competitive, such as affiliate abuse or reciprocal dealing."). 

How can such claims assuring, that any seller lacks or has mitigated market power, and that the applicant must also establish that there is no evidence of other behavior perceived as anti-competitive, such as affiliate abuse or reciprocal dealing, be made in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, and Duke Energy that they took part in fraudulent transactions and reciprocal dealings? CARE requests you reconsider your position and quit providing cover to Corporate Criminals.

Lack of market power justifies use of market-based ratemaking because it indicates that "customers have genuine alternatives to buying the seller's product."  Louisville Gas & Electric Co., 62 FERC 61,016 at 61,144 (1993).  The availability of genuine alternatives provides a sufficient basis for the Commission to conclude that "market discipline" will be sufficient to keep the prices that sellers charge within the statutorily-prescribed just and reasonable zone.  Elizabethtown,10 F.3d at 871.  The prior market power review thus meets the FPA 205(e) standard.

Such claims that the availability of genuine alternatives provides a sufficient basis for the Commission to conclude that "market discipline" will be sufficient to keep the prices that sellers charge within the statutorily-prescribed just and reasonable zone, are ludicrous in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, Duke Energy, and other market participants.

The current reporting requirements provide an efficient and adequate means for the Commission and the public to examine on a continuing basis whether a seller and its affiliates lack market power.  After-the-fact quarterly reports provide a means for spotting pricing trends, discriminatory patterns, or other indicia of the exercise of market power.

The Complaint charges that quarterly filing "effectively shifts the burden of proof as to the reasonableness of rate to purchasers . . . [and] violates the cardinal purpose of the filing requirement, which is to prevent public utilities from charging excessive rates by providing an opportunity for FERC to act before rates go into effect."  Complaint at 3 (emphasis in original); see also id. at 13 ("after-the-fact reporting of rates virtually eliminates any meaningful review of rates under Section 205").  These charges ignore that before a utility can charge market-based rates, the Commission must find the utility (and its affiliates) lacks or has mitigated market power.  That determination supports a conclusion that resulting market-based rates, through market discipline, will be just and reasonable. E.g., PacifiCorp Power Marketing Inc., 98 FERC   61,108 at 61,326 (2002).  The filings give notice of the actual prices that were
 charged and allow monitoring to assure that conditions have not changed so as to permit the exercise of market power, and therefore that market rates will no longer be in the zone of reasonableness.  E.g., Enron Power Marketing Inc., 65 FERC 61,305 at 62,406 (1993) (noting the necessity for "informational filings" as offering the means "to evaluate the reasonableness of the charges, and to provide for ongoing monitoring of the marketer's ability to exercise market power").

How can FERC’s findings that the utility (and its affiliates) lacks or has mitigated market power in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, Duke Energy, and other market participants, still be a basis for denying the California Parties complaint in EL02-71?

The current filing and reporting plan for market-based rates is consistent with the underlying statutory plan.  Under FPA 205, utilities propose rates for Commission approval as being just and reasonable.  FPA 206 complaint procedures apply when it appears that those rates are no longer just and reasonable. When the Commission moves to a market-based rate system, it "must retain some general oversight over the system, to see if competition in fact drives rates into the zone of reasonableness 'or to check rates if it does not.'"  Interstate Natural Gas Ass'n of America v. FERC, No 98-1332 et al., (April 5, 2002), slip op. at 10; see id. at 15 ("set[ting] great store" on the availability of "monitoring and assurance of remedies in the event of insufficient competition" as adequate safeguards).  The reporting and filing requirements for market-based rates allow us to do just that.

Case law indicates that monitoring and FPA 206 complaint procedures offer sufficient protection against consumer exploitation in a market-based rate context.  See Elizabethtown,10F.3d at 870 (approving market-based rates, in part, because Commission "will exercise its [NGA]   5 authority . . . to assure that a market (i.e., negotiated) rate is just and reasonable"); see Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 689 (D.C.Cir. 2000), aff'd sub nom., New York v. FERC, 122 S.Ct.1012 (2002)(if a party "has evidence that the tariff results in undue discrimination in its individual circumstances, [that party] remains free to file a petition under FPA 206 for redress").  In sum, the current plan follows from and furthers the statutory objectives.

How can such claims be made regarding the DPA 206 complaint procedure in light of FERC’s “triple jeopardy”
 position in our pleadings in docket EL00-95 over your responsibilities pursuant to federal civil-rights, anti-trust, and criminal statutes and investigation authorized under such. How can such claims be made in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, and Duke Energy that they took part in fraudulent transactions that would have necessarily required false reporting to the Cal –ISO and FERC?

Adequate notice of rates thus does not necessarily require the filing of a specific numerical rate.  Rather, it requires
 that the notice "enable[s] purchasers to 'know in advance the consequences of the purchasing decisions they make.'"  Western Resources, Inc. v. FERC, 72 F.3d 147, 149 (D.C.Cir.  1995) (citations omitted).  When tariffs with market-based rates are approved by the Commission, purchasers know in advance that, borrow the Complaint's language (at 9), the rates could "fluctuate widely and rapidly (every hour or less in the ISO and PX) according to supply and demand and any other consideration taken into account by buyers and sellers in the course of business."  Based on such possible fluctuations, purchasers can predict in advance the consequences of relying, for example, on last minute spot purchases in a sellers' market.  See In re California Power Exchange Corp., 245 F.3d 1110, 1116 (9th Cir.  2001)(contrasting consequences of reliance on spot purchases with those based on managing risks through long-term contracts); July 25 Order at 61,506 n. 31 (noting when market-based rates are
 used, buyers "can predict that rates will fluctuate").  

The Commission disagrees with the Complaint's contention (at15) that the current filing and reporting requirements "exceed the bounds set by [the] controlling statute in an effort to promote competition in the electricity industry."  As demonstrated above, the filing and reporting requirements have been tailored in a way that fully satisfy our duty to assure that rates are just and reasonable, while at the same time promoting the non-cost benefits that flow from market-based pricing, such as the building of new generation.

How can such claims be made in light of recent disclosures by IEPA members Enron’s, PG&E Corp, Reliant, Calpine, and Duke Energy that they took part in fraudulent transactions that would have necessarily required false reporting to the Cal –ISO and FERC? What is FERC’s legal and evidentiary basis for inducing public reliance on implied and express claims and assurances, that new power plants, are required as the necessary and only cure to the so-called “Energy-Crises” in light of the disclosures of fraudulent transaction and natural gas and energy market manipulations?

Given the very large number of transactions along with, in many cases, their short duration, after-the-fact reporting allows the market to operate initially without regulatory intrusion, while, at the same time, offering a safeguard that places sellers on notice that their transactions will be subject to review and to prospective remedial action, including the possible loss of their market-pricing authorization.  Louisville Gas & Electric Co., 62 FERC   at 61,143 n. 15 (1993) (noting that "periodic, update market analyses and complaints" are appropriate mechanisms for assuring "that a seller's right to sell at market-based rates is revoked if the seller, subsequent to the Commission's acceptance of market-based rates, acquires market power in a relevant market").  This filing and reporting plan represents the type of "pragmatic adjustments which may be called for by particular circumstances," that courts have long interpreted the FPA to allow. E.g., FPC v. Louisiana Power & Light Co., 406 U.S. 621, 642 (1972).

How can FERC claim that after-the-fact reporting allows the market to operate initially without regulatory intrusion, while, at the same time, offering a safeguard that places sellers on notice that their transactions will be subject to review and to prospective remedial action, including the possible loss of their market-pricing authorization in light of the findings in the recent June 18, 2002 GAO report titled, Energy Markets: Concerted Actions Needed By FERC To Confront Challenges That Impede Effective Oversight (GAO-02-656)? 

CARE provides a graphic representation of Enron’s trading strategies below.
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An internal memo outlined these strategies that Enron used to cap-
italize on California’s scramble to find electricity and avoid blackouts.
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W Enron traders insist
Brhe nextaay, Slecticorid g, that this mechanism
E do . operlorior I benefited consumers
the clectily, 3 avoratle IO because it made
butusesonly P r available when
partof it itwas needed.

Phantom power transfer

sion lines running south are
congested, Enron receives a fee for schedul-
ing transmission in the opposite direction —
supposedy relieving congestion.

s~ Henron buys the
fights to ship that
power back to Lake 1
Mead, butusinga
fl  route outside
o Y ﬁalnmma‘s control.
In one example, lo enrgy is ever
Enron schedules fo pcliially pusion of 4
import power from Lake taken off the grid.
Mead, on the Nevada- M “Enron gets paid for moving energy to relieve
Arizona border, and shipcongestion without actually moving any energy
itthrough Californiato or relieving any congestion,” ane Enron memo

the Oregon border. said. A later memo contradicts that assertion.
RICOCHET Megawatt laundering
Henron buys electricity in Blenron repurchases this same
California, where regula- electricity from the other company
{ors have imposed stict ’ ata slightly higher price.
price caps, and salls il o Benon
an out-of-state buyer. / @ Ships it
y backinto
W Enron says it used California,
ricochet” to work around limitations ) where the
of the software used by the California ) pricefor
grid operator, and that the strategy al- = imported
S0 exposed the company to flucua- slectricity is
tions in the market. far higher.
nron promises to BEnron does not plan to
have certain generation provide those services
and transmission itself, but is betting that it
Services avallable i the can buy them cheaper
state needs them the from someone else.
following day. Enron y Regulations, however,
gets paid for providing §,  require that it identify the
this “ancillary service, I\ source of the services.
3

ise Enron doesn't usually buy the services until 9 the next morn-
ubmits false information” about the source 1o state regulators.

ing,

M On one occasion, Enron failed to buy the service contract and was unable
o provide the services. A later Enron memo said the company returned that
payment and denied that the company provided false information to the state.

LOAD SHIFT Trading places

i one example, B simuttaneously, Enron )
Enron deliberetely underestimates demand
overostimates tho in Southern Calfornia @)
demand for power in

Northern California,
creating phantom Blenron agrees to shift the load from North
congeston and raising 1o South and feceives a fee for relieving the
prices in that region. - artiiial congestion in the North,

B The memo says this srategy generated $30 million in profts for Enron.
Buta subsequent memo took issue with that figure, calling it "overstated and
indeed confused,” and said the description of the procedure was inaccurate.

ources:Enron documents,Federal Energy Regulaton Gommisio, Calforia
nergy Commission
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CARE requests FERC provide us a detailed explanation, that the general lay-public, can understand:

1. Why, Refunds should not be ordered for all sales in the ISO and PX markets whether the seller is publicly or privately owned?  CARE’s April 16, 2001 complaint in Docket EL01-65 showed that approximately $2 billion is due to be refunded to California consumers and distributors of power by publicly owned sellers including the Los Angeles Department of Water and Power, Bonneville Power Administration, and BC Hydro through its marketer, Powerex. CARE's Case Against Independent Energy Producers Association ("IEPA"), and California Parties, filed November 13, 2001 in FERC Docket No. EL00-95-045 showed that approximately $6 billion is due to be refunded to California consumers and distributors of power by sellers for overcharges between May and October 2000. The final Order from FERC on Overcharges covering the refund period October 2000 to June 2001 for approximately $9 billion is pending a public hearing to be held at the PUC headquarters in San Francisco in August.

2. Why, Refunds should not be ordered for all markets tainted by the exercise of market power, including all short and long term purchases by the Department of Water Resources (DWR) including but not limited to those in which electric services where commenced covering the refund period 05-01-00 to 06-19-01?

3. Why, the DWR’s long-term energy contracts and associated IOU rate schedules should not be cancelled and declared void and unenforceable on grounds that include entering into contracts with parties that have violated and are violating California and federal law in regard to the very subject matter of the contracts?

4. Why, any certifications, license, permits, or other entitlements given the IEPA members or under consideration by the state of California, particularly by the California Energy Commission in regards to the siting, construction or operation of powerplants in California after or while the wholesaler is engaging in the unlawful conduct violating California and federal law previously described, should not specifically include an order that revocation proceedings be initiated and conducted by the appropriate agency or agencies or judicial tribunal?

5. Why, until such time as the Cal-PUC and FERC can certify that, it is for the public’s convenience and necessity, and that all charges demanded or received by any public utility, or by any two or more public utilities, for any product or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable, should not wholesalers and retailers of electric power have to return to the regulatory framework where rates (retail and wholesale) will be based on cost plus a “just and reasonable” profit margin (i.e., cost plus margin)?

6. Why, should not FERC require any subsequent refunds issued to the retailers in these proceedings from being passed on to consumers in the form of rebates?

CARE has several questions in response to FERC’s finding in your May 31, 2002 Order regarding CARE’s participation in docket EL02-71, and our motion for consolidation, which CARE provides excerpts of here.

On March 24, 2002, Californians for Renewable Energy, Inc. (CARE) filed a motion to consolidate this proceeding with the ongoing proceedings in Docket Nos. PA02-2-000, EL02-2-000, EL01-65
-000 and EL00-95-000.    The Attorney General, Duke Energy, Dynegy and Competitive Supplier Group filed motions in opposition to CARE's request.  On April 19, 2002, CARE filed an answer to the motions in opposition to its request.

 On April 24, 2002, the Attorney General filed an answer in opposition to the motions to dismiss and motions for summary disposition.  On May 9, 2002, PNM filed an answer to the Attorney General's answer.

On May 2 and 6, 2002, the Attorney General filed notices to withdraw, with prejudice, the filing of its complaint as to Calpine and Constellation, respectively.  Notices of the filings were issued, with comments due by May 10, 2002.  Calpine filed an answer asking the Commission to confirm its withdrawal.  CARE filed an answer and protest to the notices of withdrawal.

Discussion  & Procedural Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 C.F.R.   385.214 (2001), the timely unopposed motions to intervene serve to make the entities that filed them parties to this proceeding.  Pursuant to Rule 214(d) of the Commission's Rules of Practice and Procedure, given their interest, the early stage of the proceeding, and the absence of any undue prejudice or delay, we find good cause to grant the untimely, unopposed motions to intervene of CPUC, City of Tacoma and Aquila.  

We deny CARE's motion to consolidate this proceeding with other dockets listed in CARE's motion.  The dockets raise distinct issues from those in the Attorney General's complaint and therefore no benefit is gained from consolidation.

Notwithstanding CARE's protest, we grant the withdrawal, with prejudice, of complaint with respect to Calpine and Constellation.  In its filing, CARE challenges the fairness of the terms of the settlement, which is outside the scope of this complaint proceeding.

CARE formally requests rehearing on these matters and requests that FERC provides CARE the statutory basis for its findings in terms that lay-members of the public can comprehend, those issues that are distinct and also identify those issues raised that are the same between the Attorney General’s complaint and the other dockets CARE has cited in our consolidation motion. 

CARE is confused regarding this finding as the May 31, 2002 Order, also stated

These arguments were advanced and addressed in prior Commission orders, and thus the Complaint constitutes an impermissible collateral attack on those earlier Commission rulings.  Compare Complaint at 5 (summarizing contentions) with San Diego Gas & Electric Co., et al., 96 FERC 61,120 at 61,505-06 (2001) (July 25 Order) In addition, the Commission agrees with those parties who have pointed to other similarities between the complaint and arguments addressed in prior Commission orders. See supra nn.14-18 and accompanying text.  Accordingly, we dismiss this portion of the Complaint as an impermissible collateral attack on those orders.


More specifically, in details that lay-members of the public can understand, please explain in detail what our failure is, to properly identify the similarities between dockets EL00-95 and EL02-71, necessary to compel your action to consolidate these two matters? Please explain, in details the lay-members of the public can understand, what specific conditions precedent, are required for such approval of our consolidation motion. CARE is also confused on whether or not FERC has yet heard our motion to consolidate dockets EL02-71, PA02-2, EL01-2, and EL01-65, under docket EL00-95, which is the subject of refund hearings in San Francisco California, in August 2002? Is this Order your final decision in this matter, or does it just cover docket EL02-71?

Finally in regards to the footnote on your May 31, 2002 Order where it state’s “We note that, while CARE has moved to consolidate, it has not moved to intervene in this proceeding”, and proceeded to not include CARE on the list of Interveners.  Why is this a necessary conclusion to your Order? CARE has notified you that like other lay-members of the general public, CARE does not have adequate resources or understanding to retain legal and expert assistance necessary for meaningful and informed public participation. CARE has repeatedly requested and been denied compensation for our participation expenses, and has repeatedly requested that your agency provide us with an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.
    Why then is FERC taking such a prejudicial and callous position towards CARE’s participation in docket EL02-71? We request you re-examine your position on this matter and accept this as CARE’s petition to Intervene out-of-time, as no other party represents us in this matter, CARE’s intervention does not prejudice any party to this proceeding, and CARE accepts the record as a currently stands.


CARE’s position on the Consolidation question is this – the FERC is utilizing a process of compartmentalization of the issues involved in the manipulation of the California and Western energy and natural gas markets – to provide cover for Corporate Criminals. It is absolutely essential to give the public a comprehensive view of what has taken place in the very recent past, what is going on right now, and what's coming up next.  Without the comprehensive, consolidated approach we are proposing the public has no chance at all to become well informed enough to intelligently and meaningfully participate in this ongoing governmental process of unprecedented significance and magnitude.  The public has no chance to play any kind of part, or have any kind of meaningful influence.  The question to FERC, is that your intention here?

CARE has noted a continuing pattern of ill treatment by FERC in its dealings with CARE and the lay-members of the general public, CARE represents. CARE would like to formally object and protest such treatment.  CARE request FERC develop a mechanism to encourage and enhance the public’s meaningful and informed participation in the FERC’s proceedings. With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible for conducting a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we are providing you.  We cannot stress enough that the defects in the FERC’s review of our complaints, requests and motions are of constitutional origin and proportion.  In addition to due process violations, CARE and the public it represents have not been afforded equal protection of the law.  The constitutional provisions violated include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals. Once again, please be forewarned that in any future judicial or quasi-judicial proceedings, CARE, and the public for whose exclusive benefit CARE is acting, will raise these and other constitutional issues and seek appropriate relief for the constitutional violations that continue unabated and unheeded. 

Please advise CARE of what the timeline (i.e. what the statute of limitations) is for seeking judicial review of these matters.  CARE is reliant on the FERC to properly notify us (in writing) when we have exhausted our administrative remedies, and what the statute of limitations is to bring legal action to challenge your decisions

In closing, CARE sincerely thanks the FERC for patience in dealing with lay members of the general public, who, at most, can only afford a relatively small amount of competent legal guidance and representation.  We sincerely regret any inconvenience we have caused in our frustrating effort to participate in and lend public legitimacy to these FERC proceedings.  The inconvenience from our failure to properly follow your procedures and regulations, the complexity and technical nature of which obviously require legal and other expert assistance, is not only regrettable but serves to further point out CARE's desperate need for appropriate expert, professional and technical assistance, the appropriate compensation for our participation expenses it entails, without which informed and meaningful public participation continues to be an empty promise and untruthful claim.

Respectfully submitted,
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President, CARE 
Dated this 24th day of June 2002.
(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073
E-mail: michaelboyd@sbcglobal.net

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.

Verification
I am an officer of the complaining corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.
Dated this 24th day of June 2002.

Respectfully submitted,
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President, CARE 

(831) 465-9809

5439 Soquel Drive 

Soquel, CA 95073
E-mail: michaelboyd@sbcglobal.net
� See RIMS Submittal 20001010-0051 at � HYPERLINK "http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286" ��http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286�





� Starting with San Diego Gas & Electric Company, et al., 93 FERC 61,294 (2000) ("December 15 Order").





� Enron linked to California blackouts, Traders said manipulation began energy crisis by Jason Leopold May 16, 2002 LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals.





� PG&E Energy Services Corp submits revised Market-Based Electric Rate Schedule FERC 1 and code of conduct to reflect prospective affiliation with Portland General Electric Co under ER00-2395 (Submittal 20000509-0317 05/03/2000).


� Pursuant to the FERC regulations and Orders approving power marketer’s market-based rates “the Commission allows sales at market-based rates if the seller (and each of affiliates) does not have, or has adequately mitigated, market power in generation and transmission and cannot erect barriers to entry.”


� 99 FERC 61,247


�  Nevertheless, in Order No. 2001, the Commission required that marketers report transaction-specific information in their after-the-fact quarterly transaction reports, citing to the need for full disclosure, as expressed in Maislin and MCI, to assure that rates fall within the zone of reasonableness.  See Revised Public Utility Filing Requirements, 99 FERC   61,107, mimeo at. 51-52 and fn 101 and 89-91 and fn 160 (April 25, 2002).


� FERC’s “triple jeopardy” position is that the “Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation [under dockets EL00-95, EL01-2, and EL01-65], and will not reconsider the issue”, “CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing”, while at the same time, “the Commission will not consider CARE's arguments, in the alternative, as a new complaint.”  


� In this regard, FPA 206 complaint procedures apply in the same manner to market-based rates as they do to cost-of- service or formula rates. In all cases, rates become effective after an initial determination that proposed rates are just and reasonable. If those same rates later appear to be excessive, they can be changed only (assuming the utility does not file new rates) through FPA 206 procedures, which place the burden on the moving party, not the utility.  Thus, the Complaint really challenges the statutory scheme, not market-based rates.


� In a buyers' market, as existed in California in the first years after restructuring, the consequences of heavy reliance on spot markets were favorable to purchasers. Presumably, this is why the Attorney General did not challenge market-based tariffs and our notice and filing requirements during that period, even though, for all practical purposes, the tariffs and requirements operated then as they did in 2000-01.


� We note that, while CARE has moved to consolidate, it has not moved to intervene in this proceeding.  


� FERC RIMS Submittal 20010327-0228
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