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UNITED STATES OF AMERICA


FEDERAL ENERGY REGULATORY COMMISSION
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CARE'S RESPECTFUL DEMAND AND NOTICE OF request for rehearing or any other reasonably effective procedural device





	





In light of VERY RECENT events further discussed below (see also attachments hereto the contents of which are fully incorporated by this reference), in regard to the FERC's decision not to grant the otherwise appropriate relief of sequestering funds (paying into escrow) based on the express finding that the concern over the wholesale electricity sellers' (in)ability to pay potential refund amounts is "speculative" (12-19-01 Order, footnotes 366-369 and accompanying text), CARE hereby respectfully demands that by way of rehearing or any other reasonably effective procedural device, the FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertains to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order. PLEASE TAKE NOTICE that your failure to comply with this demand may (and most probably will) be raised in any ensuing judicial review of these FERC proceedings. 





In the 12-19 Order the FERC made the specific finding that the escrowing of funds is appropriate in this case.  This is a finding that may not be disregarded, or taken back, presumably because it's based on substantial evidence and a correct reading of the law.  After making the finding, the FERC then ruled that, based on then existing conditions, there was no evidence supporting the conclusion that escrowing of funds was necessary.  In other words, at the time the finding was made there was nothing to show the generators wouldn't have the assets to satisfy refund awards.  That has now changed, not only by Enron, but also by other generators, some if not most of which are reportedly disposing of (liquidating) assets to make ends meet. 





This means that now, by FERC's own standards, there is a need for the generators potentially liable for refunds to put money/assets aside with which to satisfy a FERC award.





How much each particular generator must set aside depends in part on its financial condition, which is now in issue in the FERC proceeding.





What is needed is FERC staff to investigate the substantial evidence to support the existence and scope of the true "financial crisis" that now exists.  A 12-23-01 News article from the Sacramento Bee states,





“Falling electricity prices, a drop in energy consumption and the stunning collapse of their pack leader, Enron Corp. have punished power generators' stock prices and, in some cases, reduced their credit ratings to junk status. Under pressure from Wall Street to improve their cash position, several have cut back on construction plans and started shedding assets.





"The go-go time ... has now stopped," said Gary Ackerman of the Western Power Trading Forum, an association of generators and marketers. "Attitudes change."





The latest to retrench is Mirant Corp. of Atlanta, one of the major power plant owners in California. On Thursday, a day after Moody's Investors Service downgraded its credit rating to junk, Mirant said it would raise $4 billion in cash by selling stock and assets and scaling back capital spending.





Dynegy Inc., El Paso Corp. and Williams Cos. have announced similar restructurings, all with an eye toward persuading Wall Street they're not heading down the same path as Enron.





"We've had our death in the family with Enron, and the collateral damage has been far reaching," said investment analyst John Olson of Sanders Morris Harris Inc. in Houston.





Among those hardest hit is San Jose's Calpine Corp.”





CARE hereby request you immediately conduct an appropriate investigation which includes a careful and thorough analysis of which generators are getting rid of which assets, what effect will this have on their ability to satisfy a refund award and how large should the "escrowed" amount be?





Respectfully Submitted,


�EMBED PBrush���


Michael E. Boyd President, CARE 12-26-01
































For power producers, it went from go to slow


By Dale Kasler -- Bee Staff Writer


Published 4:55 a.m. PST Sunday, Dec. 23, 2001


The electricity barons who ruled California for much of the year aren't looking so powerful these days.





Falling electricity prices, a drop in energy consumption and the stunning collapse of their pack leader, Enron Corp. have punished power generators' stock prices and, in some cases, reduced their credit ratings to junk status. Under pressure from Wall Street to improve their cash position, several have cut back on construction plans and started shedding assets.





"The go-go time ... has now stopped," said Gary Ackerman of the Western Power Trading Forum, an association of generators and marketers. "Attitudes change."





The latest to retrench is Mirant Corp. of Atlanta, one of the major power plant owners in California. On Thursday, a day after Moody's Investors Service downgraded its credit rating to junk, Mirant said it would raise $4 billion in cash by selling stock and assets and scaling back capital spending.





Dynegy Inc., El Paso Corp. and Williams Cos. have announced similar restructurings, all with an eye toward persuading Wall Street they're not heading down the same path as Enron.





"We've had our death in the family with Enron, and the collateral damage has been far reaching," said investment analyst John Olson of Sanders Morris Harris Inc. in Houston.





Among those hardest hit is San Jose's Calpine Corp.





The company was tarnished by a New York Times story comparing it to Enron. And its ambitious power-plant construction program -- lauded by California officials as a public service back when supplies were tight -- has become a source of criticism among investors in light of falling electricity prices.





Calpine denies the Enron charge and defends its construction schedule, but it's been forced to reckon with a 74 percent decline in its stock price since April and the lowering of its credit rating to junk.





On Wednesday, it raised $1 billion in fresh cash through a debt offering. "That's a first step" toward restoring investor confidence, said spokeswoman Katherine Potter. Calpine stock closed at $15.01 Friday.





The downfall of the once-mighty generators goes beyond the Enron effect. It also illustrates the increasing volatility of the electricity industry.





"They have this reputation of being these rapacious monopolists who stick it to us all the time, but they can't do it all the time," said Peter Navarro, an economist at the University of California, Irvine.





"You get these brief, shining moments" when supplies are tight and generators reap big windfalls, Navarro said. "But when markets are weak, they only do so-so.





"The market itself is very, very soft for electricity. Now is not a good time to be selling into the (power) grid."





Just a few months ago, the power generators seemed to be on top of the world. A new breed of companies, born to deliver power in the rapidly deregulating U.S. energy markets, rushed into California as the state's new deregulation plan took effect in early 1998. They spent billions to buy most of the major utilities' power plants -- a key feature of the deregulation plan -- and were handsomely rewarded when electricity prices reached unprecedented levels in mid-2000. Their profits rose far beyond their expectations, elevating their stock prices.





Their success turned them into villains, at least in the eyes of some California officials. Gov. Gray Davis -- forced to spend billions of state dollars to buy the generators' electricity on behalf of the state's financially crippled major utilities -- routinely blasted them as out-of-state profiteers and robber barons and accused them of deliberately manipulating California's market. They denied the charge.





Then the energy market changed. Prices fell from as much as $300 a megawatt hour in May to about $50 in June. A megawatt hour is enough electricity to power about 750 homes for an hour.





A mild summer and a heavy conservation effort helped bring prices down. So did the state's decision to buy scads of energy through long-term contracts, many experts believe. The capper may have come in late June, when the Federal Energy Regulatory Commission imposed strict price ceilings throughout the West.





Although the generators' earnings generally held up -- they had locked in healthy profits via those long-term contracts -- their stock prices began tumbling as investors feared the California disaster would halt the pace of deregulation elsewhere. Calpine shares, for instance, dropped from nearly $57 in early April to around $32 in early September.





What happened next shocked the entire industry. Enron, one of the driving forces behind deregulation in California and elsewhere, self-destructed amid charges it had hidden billions of dollars of debt through a series of secretive investment partnerships. The Houston-based energy trading giant filed for Chapter 11 bankruptcy proceedings after crosstown rival Dynegy pulled out of a proposed merger.





The Enron fiasco brought energy stock prices even lower; Calpine's got to $10 a share. It didn't help when the New York Times ran a lengthy story comparing the two companies, saying Calpine "is looking more like Enron by the day."





The story said some of Calpine's financial disclosures, like Enron's, have been difficult to understand. It also pointed out that some of Calpine's profits, like Enron's, have come from trading financial instruments called derivatives.





Calpine, in a series of conference calls with investment analysts, angrily denounced the story, and many analysts concurred. "Frankly, a comparison between Calpine and Enron is ridiculous," said Calpine Chief Executive Peter Cartwright.





Nonetheless, the big three credit agencies -- Moody's, Standard & Poor's and Fitch -- started taking a harder look at the balance sheets of Calpine and its brethren. Debt loads that used to be acceptable started triggering downgrades to junk status.





Rating agencies "have effectively raised the goal posts and moved the end zone," said Olson, the Houston analyst.





In reducing Calpine's credit rating to junk status a week ago, Moody's said the San Jose company "has acquired a significant debt burden" that has to be shouldered "in the face of modest operating profits."





Junk status means a company's bonds are considered highly risky; they won't be purchased by many major pension funds.





Calpine's Potter said the company's junk status is a "ripple effect" of Enron's bankruptcy and doesn't reflect Calpine's strength.





"Our fundamental business hasn't changed," Potter said.





Yet some industry analysts believe the landscape has changed. Electricity consumption has dropped by an annual rate of 3 percent since Sept. 11, and Calpine's effort to populate the country with generating plants no longer makes sense, Olson said.





Ackerman said it's logical for generators to throttle back their expansion plans as energy consumption slows. But he believes the conservative approach will fade when shortages pop up again.





Meanwhile Calpine, whose plants generate 11,100 megawatts of electricity, is building another 17,000 megawatts of capacity. It generates 2,400 megawatts in California and plans to double that output.





"There's a need for power," Potter insisted. "We have an aging power fleet, not only here in California but in the country."
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The Bee's Dale Kasler can be reached at (916)321-1066 or dkasler@sacbee.com .














































































































Certificate of Services





I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail.





Dated at this 26th day of December 2001.








Respectfully submitted,		 


�EMBED PBrush���


President, CARE 


(408) 325-4690


821 Lakeknoll Dr, 


Sunnyvale, CA 94089
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