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CARE'S BRIEF IN SUPPORT OF MOTION AND RELATED MATTERS

Introduction

This is CARE's further memorandum in support of the present motion being heard by the Commission on 05-30-01.  

Continuing and New Objections to CEC Proceedings

Due to the seriousness of the matter, even though CEC staff and officials--including this Commission as a whole--have consistently ignored or downplayed our comments and demands; even though this has occurred so consistently and so many times to constitute overwhelming evidence of the futility of continuing to participate in this fatally flawed administrative review process; CARE, on its own behalf, on behalf of its members as individual persons, and on behalf of other members of the public concerned about or opposing the MEC project; hereby objects to approval of the project as presently proposed on all the grounds previously stated or stated in the future by CARE, its members individually or any other member of the public that has spoken out against the project.

We object to the continuing failure to address all the problems arising from the ongoing energy crisis, which was declared an emergency by the Governor in January 2001.  Our objection includes the continuing failure and refusal to address natural gas availability and subject that condition to thorough environmental and economic analysis. Readily available evidence establishes overwhelmingly that it is now reasonably foreseeable there will not be adequate natural gas supplies to allow the MEC and other natural gas powerplants, particularly those that will be coming on line in the near future, to operate at peak levels over the life of the powerplant.  Likewise, it is now reasonably feasible that after having spent hundreds of millions of dollars to build the plants, plant owners and operators will not merely shut down altogether if a natural gas shortage precludes efficient and economically viable operations using that particular fuel.  It is reasonably feasible that at some future time in the life of the MEC project, Calpine will decide that to avoid a complete shutdown alternative fuels--such as coal or nuclear--will be used.   These reasonably foreseeable activities will definetely have potentially significant impacts on the environment, health & safety and economic conditions.  The impacts must be addressed now.  Ignoring them violates CEQA, the Warren-Alquist Act and other LORS.

We object to the further formulation and implementation of policies, and the further enactment or amendment of LORS, to expedite the administrative process at virtually any cost, particularly at the expense of not only assuring but maximizing environmental protection, which is the primary goal of CEQA, and also a goal of the Warren-Alquist Act and other LORS.  Among other things, this constant emphasis and pressure to expedite at any cost being exerted not only by this Commission and CEC officials, but also by the Legislature, the Governor, the President, Congress and just about every other imaginable source of governmental power, has caused and is causing, in effect, a substantial amendment of CEQA, the Warren-Alquist Act and other LORS concerned with environmental and economic protection.  In regard to CEQA, what has occurred and continues to occur is that CEC proceedings and the activities being regulated are becoming fully exempt from CEQA, even though CEQA only grants those activities a limited documentary exemption, and even though the Legislature has never amended CEQA to expand the limited exemption in the manner and to the extent it is taking place.  Under our form of government, and under the separation of powers doctrine codified in the California Constitution, the amendment of the CEQA and Warren-Alquist statutory schemes in this significant manner is a legislative function that may only be performed by the Legislature, which must comply with legislative rules, processes and requirements that include a thorough investigation of the present situation--particularly the impacts of the energy crisis--and investigative hearings by committees and subcommittees.  As it stands, the Governor's office, this agency and others are operating under the false or inaccurate public representation and assurance that despite the many efforts and gimmicks to expedite, the requisite level of environmental protection required by CEQA, the Warren-Alquist Act and other LORS is being maintained.  

We continue to object to the FSA's alternatives analysis and to the manner in which it was conducted and modified to implement the strong and vital policy of expediting and getting powerplants on line at any (environmental, health & safety and economic) cost, making it quite obvious that the sole criterion for CEC approval was how fast a powerplant could get on line and in this regard the MEC site was best because the alternative sites would require that the administrative process begin anew.  Thus, approval of the MEC project is recommended and a foregone conclusion (truly a "done deal") despite the existence of truly feasible alternatives making an override under section 25525 of the Public Resources Code impossible.  

The CEC was fully aware of what one of its attorneys aptly refers to as the "overwhelming evidence" of feasibility of the alternatives gathered and evaluated by staff in the PSA and after, meaning that there was no basis for an override and no basis whatsoever for continuing the administrative proceedings as if the overwhelming evidence didn't exist, and deleting or modifying portions of the FSA's alternatives analysis for the sole purpose of assuring recommendation of and approval of the MEC project at any cost to environmental, health & safety and economic protection.  

In addition, in conducting the alternatives analysis the CEC failed to weigh and balance as a comparative factor the fact that the alternative sites did not require an override by the CEC, which is a positive factor for the alternatives because there is legal authorities in support of the rule that overrides should be avoided whenever and to the fullest extent reasonably possible.

Finally, we continue to object to these proceedings on the ground that the type of public participation required by CEQA, the Warren-Alquist Act and other LORS has never been and is not being provided.  This specifically includes payment or reimbursement of public participation costs, such as the cost of retaining legal counsel to handle the entire case, and retaining experts to determine whether and to what extent the pressure to expedite at all cost has biased or otherwise influenced CEC staff analysts and officials in an improper manner serving to further downgrade the nature and scope of the environmental and economic analyses conducted for the MEC project.

Specific Questions Raised by Evidence and Objective Information Submitted

CARE and others have provided you with a great deal of objectively based information and evidence (including a significant quantity of internal CEC communications disclosing a wide range of problems and irregularities, some of which are fatal in regard to their legality, that have arisen in the administrative review of the MEC.  The problems and irregularities must be dealt with because, among other things, they go to the fundamental integrity and legitimacy of the administrative review process being conducted.  As shown by the exhibits attached to our moving papers, the contents of which are fully incorporated by this reference as if set forth here, the problems and irregularities include:

    (1) The exertion of intense, unprecedented pressure to speed up siting, construction and operation of the MEC and other powerplants, with the predominant criterion for project approval being how fast the MEC and other powerplants can be gotten on line, and the effect this pressure and this expedite at any cost policy has had and is having on analysts, staff members, CEC officials and this Commission itself, and their work product.

    (2) The taking of extraordinary steps by top-level CEC administrators in response to the pressure to expedite at any cost.

    (3) The undermining of negative environmental assessments by senior CEC officials who consistently made it clear the predominant policy and mandatory result is to approve the MEC as quickly as possible, without adequate regard for environmental and socioeconomic costs--and with little if any regard for the violation of CEQA, the Warren-Alquist Act and other LORS seeking to maximize or assure protection of the environment and health & safety, along with assuring and providing adequate public participation.

    (4) The efforts to dismiss alternative sites in recommending project approval in the FSA.

    (5) Not providing the "balanced, totally independent evaluations" repeatedly and consistently promised to the public, which includes the claim that CEC staff is an independent body owing no allegiance to any part of the administrative litigation when, in fact, CEC staff, along with high level officials that include commissioners, are doing everything they possibly can to continue implementing the policy of expediting at any cost and are using how fast a powerplant can be gotten or line as the primary if not exclusive criterion for project approval.

    (6) Having CEC management, high level officials, attorneys and staff members attack the work of respected analysts who spoke out in favor of the feasibility and environmental superiority of the alternative sites, and directing or strongly urging these analysts to delete, amend and tone down their comments and recommendations in favor of the alternative sites, while extolling and enhancing the advantages of the present MEC site and project.

    (7) Silencing analysts not willing to heed the directives and warnings of their CEC superiors and preventing them from speaking out on relevant matters, including at public hearings.

    (8) Removing or replacing CEC analysts who refused to compromise their professional reputations and their analysis, evaluations and recommendations, particularly in regard to noise impacts and mitigation measures for those impacts.

    (9) Reversing the recommendations of analysts regarding the imposition of conditions on project approval, including the requirement that before commencing construction Calpine enter into contracts with the provider(s) of the huge amounts of recycled water needed to operate the MEC plant.

    (10) Staff, internal and other documents obtained through California Public Records Act requests showing, without limitation:

        (a) staff analysts began coming under unprecedented and increasing pressure to change their findings, conclusions, evaluations and recommendations before completion of the FSA recommending project approval; 

        (b) staff analysts were told that the CEC wanted project approval without exception and at any cost; and

        (c) Staff analysts would only talk about these matters on condition their identities are not disclosed for fear of retribution and punishment by their superiors.

   (11) The treatment, or mistreatment, of staff analysts, including but not limited to:

        (a) Pressuring at least one analyst into stating the MEC site is better than the alternative sites identified as feasible and environmentally superior (based on overwhelming evidence to that effect) in the PSA,

        (b) Incorrectly and unjustifiably admonishing at least one analyst for biased and inconsistent work merely because he found alternative sites to be ecologically superior as well as feasible,

        (c) Specifically warning at least one analyst, including through CEC legal counsel, not to undermine CEC's efforts to expedite approval of the MEC, and to refrain from causing or contributing to the denial of the project;

        (d) Urging them to accentuate the positive aspects of the project, particularly in regard to feasibility, 

        (e) Compelling at least one analyst to communicate with his superiors to insist that his findings not be mischaracterized,

        (f) Deleting and amending at least one analyst's long and detailed discussions on the comparative advantage of alternative sites and replacing this relevant data and evidence with the discussion of unrelated matters;

        (g) Overruling at least one analyst's recommendations for additional conditions of approval and mitigation measures,

        (h) Ordering at least one analyst to change his analysis and forcing the analyst to defend his work like he had never been required to do in his 17 years with the CEC,

        (i) Making misrepresentations to the public regarding at least one analyst who found problems with the MEC project and the way it was and is being processed,

        (j) Forcing at least one analyst to get a transfer accompanied by a demotion because of the belief that senior CEC members were not concerned with the mitigation of potentially significant project impacts; and

        (k) Replacing at least one analyst with an outside consultant because of his refusal to accept as adequate Calpine's proposed mitigation for potentially significant impacts.

Requested Action

For whatever reason, such as tremendous pressure exerted by the Governor, Legislature, President and others, someone at the highest level of CEC management made the decision that the foremost if not sole criterion in approving the siting, construction and operation of a powerplant in California is how fast the project can get on line.  This shall be referred to as "the Decision."  The Decision is applied even where, as here, an override is necessary for project approval, and the Commission has no grounds for an override because those staff analysts who could not be silenced or intimidated into changing their views, along with the overwhelming evidence supporting those views, conclusively establish that there are feasible alternatives.  

The public has never been allowed to participate in the making of the Decision.  The public has never been told of the Decision or of its continuing implementation to  supersede all other concerns or policies, particularly the goal of maximizing or at least assuring environmental protection under CEQA, the Warren-Alquist Act or other LORS.

These conclusions are based on the uncontroverted and uncontrovertable evidence and information submitted by CARE and others, and now before the Commission.  The fact that neither staff nor any other CEC member has seen fit to respond to our contentions and inferences drawn from the overwhelming evidence and information we submitted goes to show there is no basis for controverting them.

In addition, the Decision had the known effect of granting the MEC applicant and the CEC a full, or virtually full, exemption from CEQA's substantive as well as procedural requirements.  However, CEQA, as presently written, only provides for a very limited, documentary exemption.  And essentially the same thing is true for the Warren-Alquist Act or other LORS.  Therefore, the Decision has substantially amended, and continues to substantially amend, those statutory schemes.  As previously indicated, this is the performance of legislative acts which is prohibited under the separation of powers doctrine codified in the California Constitution, and related or other LORS.  

The public simply may not be deprived of the opportunity to participate in the process adopting and implementing the Decision and substantially amending the statutory schemes.  If that is going to occur, it will have to be done by undergoing a complete legislative process which includes evidentiary public hearings before legislative committees and subcommittees exploring all aspects of the emergency energy crisis conditions purportedly justifying the full exemption.  CARE is informed and believes these legislative processes may very well show that the mad, blind rush to get new powerplants on line at all costs (particularly protection of the environment, human health & safety and economic well being) is not as essential and may not provide the immense benefits attributed to that energy crisis solution.

What CARE, its members individually and other members of the public want this Commission to do, and what the law will require if this matter is subjected to judicial review, is to deny or set aside approval of the MEC.  Simply put, the CEC's handling and approval of the MEC project, as presently proposed and carried out, is illegal and void ab initio.

Additional or Alternative Requested Action

CARE, its members and other members of the public also respectfully demand that additionally or in the alternative (i.e., should this Commission deny the ultimate request of project denial), the following actions also be taken.  

(1) 
We request that the subpoena power granted by CEC regulations, including 20 Cal. Code Regs., § 1203(b), be exercised or made available for us to exercise to compel the attendance and testimony at the 05-30-01 Commission hearing of the key persons mentioned in the exhibits submitted with our motion and previously incorporated by reference in full.  This shall include newspaper reporter Noam Levey of the San Jose Mercury News, who authored the article titled "Officials rejected Calpine criticism" published in or about April 14, 2001 ("the Article"), and retired CEC analyst Kathryn Matthews.  We also respectfully demand that you either order CEC staff members or other officials to appear for testimony and cross-examination, or you delegate to us the subpena power required to compel their attendance.  These individuals include but are not necessarily limited to Gary Walker, Kisibuli, Arlene Ichen, Rick Tyler, Eric Knight, Peter Mackin, Bob Therkelsen, Paul Richins, Dick Ratliff and Kerry Willis.  The author of this memorandum executed in Sunnyvale, California, on the date designated herein, hereby declares under penalty of perjury under the laws of the State of California that there is good cause for compelling the attendance of Mr. Levey, who has refused to appear voluntarily.  In addition to the matters stated herein, that good cause includes the authentication of the article and verification that the matters stated in it are true and accurate to the extent reasonably feasible.

(3) 
To the extent it has not already been done, CARE, et al., respectfully demand a full, fair and thorough investigation to determine the validity, nature and scope of the problems and irregularities listed above.  The investigation must be conducted by someone who is completely independent, trustworthy and acceptable to all parties in the pending administrative litigation (aka the CEC administrative review process), including and particularly the public.  Selection of the investigating body must be made openly, with well-informed and meaningful public participation.  Unless the Commission truly does the right thing by letting CARE, other intervenors and other members of the public alone, as a whole, make the selection, a fair selection process must be formulated and implemented.  This process must include provisions making everything fully open to the public, and allowing the public to fully review and participate in the solicitation letters or requests for quotations sent to the investigative candidates, and in reviewing, evaluating and making decisions based on the responses received.

(4) 
We will also need, and hereby request a continuance of the present hearing to a date no less than 2 weeks after 06-05-01.  On that date, the CEC is scheduled to provide additional, promised materials in response to a request under the California Public Records Act.  Those materials pertain directly to the subject matter of the present proceedings and need to be considered.

(5) 
At the very least, a good faith effort must be made to provide the public with reasonably certain assurances that the problems and irregularities listed above have not resulted in or will not result in the approval of a project with potentially significant environmental impacts that have not been adequately or fairly analyzed, evaluated and disclosed to the public and the ultimate decision makers as required by CEQA, the Warren-Alquist Act and other LORS with the legislative goals of or concern with maximizing and assuring environmental, health & safety and economic protection, along with well informed and meaningful public participation.

We thank you kindly for this opportunity to be heard.

Very truly yours,
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President-CARE (408) 325-4690                 

DATED:
May 24, 2001
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